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NOTE. 


Preceding  each  volume  of  these  bound  pamphlets 
is  an  Index  of  the  Opinions  in  that  volume.  At  the 
end  of  the  Sixth  Volume  will  be  found  a  full  Index 
of  the  subjects  considered  in  the  six  volumes. 
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ATCHISON  v.  PETERSON,  (20  Wall.  507.) 

On  the  mineral  lands  of  the  public  domain  in  the  Pacific 
States  and  Territories,  the  doctrines  of  the  common  law, 
declaratory  of  the  rights  of  riparian  proprietors  respect- 
ing the  use  of  running  waters,  are  inapplicable  or  appli- 
only  in  a  very  limited  extent  to  the  necessities  of  miners, 
and  inadequate  to  their  protection ;  their  prior  appro- 
priation gives  the  better  right  to  running  waters  to  the 
extent,  in  quantity  and  quality,  necessary  for  the  uses  to 
which  the  water  is  applied 1 

BALTIMORE  &  OHIO  RAILROAD  CO.  v.  BAUGH, 

(149  U.  S.  368.) 

There  is  no  unwritten  general  or  common  law  of  the  United 
States.  The  common  law  may  control  the  construction 
of  terms  and  language  used  in  the  Constitution  and  stat- 
utes of  the  United  States,  but  creates  no  separate  and 
independent  law  for  them 2 

BARDON  v.  NORTHERN  PACIFIC  RAILROAD  CO., 

(145  U.  S.  535.) 

Land  which,  at  the  time  of  the  grant  of  July  2,  1864,  of 
public  lands  to  the  Northern  Pacific  Railroad  Company, 
was  segregated  from  the  public  lands  within  the  limits 
of  the  grant  by  reason  of  a  prior  pre-emption  claim  to 
it,  did  not,  by  the  cancellation  of  the  pre-emption  right 
before  the  location  of  the  grant,  pass  to  the  company, 
but  remained  part  of  the  public  lands  of  the  United 
States,  subject  to  be  acquired  by  a  subsequent  pre-emp- 
tion settlement  followed  up  to  acquisition  of  title 3 
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BASEY  v.  GALLAGHER,  (20  Wall.  670.) 

In  the  Pacific  States  and  Territories  a  right  to  running 
waters  on  the  public  lands  of  the  United  States  for  pur- 
poses of  irrigation  may  be  acquired  by  prior  appropria- 
tion, as  against  parties  not  having  the  title  of  the  gov- 
ernment. The  right,  exercised  within  reasonable  limits, 
having  reference  to  the  condition  of  the  country,  and 
the  necessities  of  the  community,  is  entitled  to  protec- 
tion    4 

BOARD   OF    COMMISSIONERS   OF    TIPPECANOE 

CO.  v.  LUCAS,  TREASURER,  (93  U.  S.  108.) 
Unless  restrained  by  provisions  of  its  constitution,  the  legis- 
lature of  a  State  possesses  the  power  to  direct  a  restitu- 
tion to  taxpayers  of  a  county,  or  other  municipal  corpo- 
ration, of  property  exacted  from  them  by  taxation,  into 
whatever  form  the  property  may  be  changed,  so  long  as 
it  remains  in  possession  of  the  municipality.  The  exer- 
cise of  this  power  infringes  upon  no  provision  of  the 
Federal  Constitution 5 

BRIGGS  v.  THE  UNITED  STATES,  (143  U.  S.  346.) 
Citizens  of  the  United  States  residing  in  the  loyal  States 
were  capable  of  making  a  valid  contract  for  the  sale  or 
mortgage  of  cotton  growing  on  a  plantation  within  one 
of  the  insurgent  States ;  and  such  a  contract  would  pass 
existing  cotton  on  the  plantation  and  crops  to  be  subse- 
quently raised  thereon.  The  Captured  and  Abandoned 
Property  Act,  a  surrender  by  the  United  States  of  their 
right  as  a  belligerent  to  appropriate  property  of  a  par- 
ticular kind  taken  in  the  enemy's  country  and  belonging 
to  a  loyal  citizen 6 

BROUGHTON  v.  PENSACOLA,  (93  U.  S.  266.) 

A  change  in  the  charter  of  a  municipal  corporation,  in 
whole  or  part,  by  an  amendment  of  its  provisions,  or 
the  substitution  of  a  new  charter  in  place  of  the  old 
one,  embracing  substantially  the  same  corporators  and 
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the  same  territory,  will  not  be  deemed,  in  the  absence  of 
express  legislative  declaration  otherwise,  to  affect  the 
identity  of  the  corporation,  or  to  relieve  it  from  its  pre- 
vious liabilities,  although  different  powers  are  possessed 
under  the  amended  or  new  charter,  and  different  officers 
administer  its  affairs 7 

CHARLOTTE,  COLUMBIA  &  AUGUSTA  RAILROAD 

CO.  v.  GIBBE8,  (142  U.  S.  386.) 

Requiring  the  burden  of  a  public  service  by  a  corporation, 
in  consequence  of  its  existence  and  of  its  exercise  of  privi- 
leges obtained  at  its  request,  to  be  borne  by  it,  is  neither 
denying  to  it  the  equal  protection  of  the  laws,  nor  mak- 
ing any  unjust  discrimination  against  it 8 

CHICAGO,  MILWAUKEE  &  ST.  PAUL  RAILWAY 

CO.  v.  ROSS,  (112  U.  S.  377.) 

A  railroad  corporation  is  responsible  to  its  train  servants 
and  employes  for  injuries  received  by  them  in  conse- 
quence of  neglect  of  duty  by  a  train  conductor  in  charge 
of  a  train,  with  the  right  to  command  its  movements 
and  control  the  persons  employed  upon  it.  A  conduc- 
tor of  a  railroad  train,  who  has  the  right  to  com- 
mand the  movements  of  the  train  and  to  control  the 
persons  employed  upon  it,  represents  the  company  while 
performing  those  duties,  and  does  not  bear  the  relation 
of  fellow-servant  to  the  engineer  and  other  employes  of 
the  corporation  on  the  train 9 

CONRAD  v.  WAPLES,  (96  U.  S.  279.) 

Until  provision  made  by  law  for  the  condemnation  of  prop- 
erty in  land  of  persons  engaged  in  the  rebellion,  the 
courts  of  the  United  States  could  not  decree  a  confisca- 
tion of  it  and  direct  its  sale.  Such  persons  not  denied 
the  right  of  contracting  with,  and  selling  to,  each  other. 
As  between  themselves,  all  the  ordinary  business  could 
be  lawfully  carried  on,  except  where  expressly  forbidden 
by  the  United  States,  or  where  inconsistent  with,  or  hav- 
ing a  tendency  to  weaken,  their  authority 10 
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CORBETT  v.  NUTT,  (10  Wall.  464.) 

The  voluntary  residence  of  a  person  within  the  Confederate 
lines  during  the  late  rebellion  did  not  incapacitate  him, 
under  the  act  of  July  17,  1862,  to  suppress  insurrection, 
to  punish  treason  and  rebellion,  and  to  seize  and  confis- 
cate the  property  of  rebels,  and  for  other  purposes,  from 
making  a  last  will  and  testament  disposing  of  his  prop- 
erty, further,  if  at  all,  than  as  against  the  United  States. 
The  provision  of  that  law,  declaring  null  and  void  all 
sales,  transfers,  and  conveyances  of  any  estate  and  prop- 
erty of  persons  engaged  in  rebellion  against  the  United 
States,  or  in  aiding  and  abetting  such  rebellion,  who, 
after  sixty  days'  warning  and  proclamation  duly  made 
by  the  President,  did  not  cease  to  aid,  countenance,  and 
abet  such  rebellion  and  return  to  their  allegiance  to  the 
United  States,  operative  only  to  annul  transfers  made 
as  against  the  United  States ;  such  transfers  not  void  as 
between  private  parties 11 

DELAWARE  RAILROAD  TAX  CASE,  (MINOT  v.  THE 
PHILADELPHIA,  WILMINGTON  &  BALTIMORE  RAIL- 
ROAD COMPANY  AND  OTHERS,)  (18  Wall.  206.) 
Public  grants  are  strictly  construed,  and  nothing  can  be 
taken  against  the  State  by  presumption  or  inference. 
The  established  rule  of  construction  in  such  cases  is  that 
rights,  privileges,  and  immunities  not  expressly  granted 
a  re  reserved 12 

GEORGIA  RAILROAD  &  BANKING  COMPANY  v. 

SMITH,  (128  U.  S.  174.) 

The  incorporation  of  a  railroad  company  by  a  State,  the 
granting  to  it  of  special  privileges  to  carry  out  the  ob- 
ject of  its  incorporation,  particularly  the  authority  to 
exercise  the  State's  right  of  eminent  domain  to  appro- 
priate private  property  to  its  uses,  and  the  obligation, 
assumed  by  the  acceptance  of  the  charter,  to  transport 
all  persons  and  merchandise  upon  like  conditions  and  for 
reasonable  rates,  affect  the  property  and  employment 
with  a  public  use,  and  thus  subject  the  business  of  the 
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company  to  a  legislative  control  which  may  extend  to 
the  prevention  of  extortion  by  unreasonable  charges,  and 
favoritism  by  discriminations 13 

HAGAR  v.  RECLAMATION  DISTRICT,  (111  U.  S.  701.) 
It  is  within  the  discretion  of  the  legislature  of  California 
to  prescribe  a  system  for  reclaiming  swamp  lands,  when 
essential  to  the  health  and  prosperity  of  the  community, 
and  to  lay  the  burden  of  doing  it  upon  the  districts  and 
persons  benefited 1.4 

HARM  AN  v.  CHICAGO,  (147  U.  S.  396.) 

The  exaction  of  a  license  tax  by  the  city  of  Chicago,  for 
the  privilege  of  navigating  the  Chicago  River  and  its 
branches,  upon  steam  tugs  for  towing  vessels,  previously 
licensed  by  the  United  States  authorities,  an  unconstitu- 
tional exercise  of  municipal  power 15 

HOLLAND  v.  CH ALLEN,  (110  U.  S.  15.) 

Jurisdiction  over  proceedings  to  quiet  title  and  prevent  liti- 
gation is  inherent  in  courts  of  equity ;  and  the  legisla- 
ture can  remove  restrictions  imposed  by  the  courts  upon 
its  exercise 16 

HOME    INSURANCE    COMPANY   v.   NEW    YORK 

STATE,  (134  U.  S.  594.) 

The  validity  of  a  State  tax  upon  corporations  created  under 
its  laws,  or  doing  business  within  its  territory,  not  de- 
pendent upon  the  mode  which  the  State  may  adopt  in 
fixing  the  amount  of  the  tax  for  any  year 17 

HUSE  v.  GLOVER,  (119  U.  S.  543.) 

Reasonable  tolls  may  be  exacted  from  vessels  using  improve- 
ments made  to  the  navigation  of  public  waters  as  com- 
pensation for  the  expenditures  incurred 18 

JENKINS  v.  COLLARD,  (145  U.  S.  546.) 

Although  held  by  the  U.  S.  Supreme  Court  that  the  defend- 
ant in  a  proceeding  for  confiscation  under  the  Confis- 
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cation  Act  of  July  17, 1862,  had  no  power  of  alienating 
the  reversion  or  remainder  which  was  still  in  him  after 
confiscation  and  sale,  still,  an  alienation  of  it  by  him  by 
a  deed  of  warranty,  accompanied  by  a  covenant  of  seizin 
on  his  part,  estopped  him  and  all  persons  claiming  under 
him  from  asserting  title  to  the  premises  against  the 
grantee,  his  heirs  and  assigns,  or  from  conveying  it  to 
any  other  parties.  The  general  pardon  and  amnesty 
made  by  the  proclamation  of  the  President  at  the  close 
of  the  war  of  the  rebellion  had  the  force  of  public  law..  19 

LE  ROY  v.  WRIGHT,  (4  Sawyer,  530.) 

Courts  of  equity  will  not  ordinarily  interfere  to  enjoin  the 
commission  of  a  threatened  trespass  to  real  property  un- 
less the  trespass  be  one  going  to  the  destruction  of  the 
substance  of  the  estate,  such  as  the  extracting  of  ores, 
the  cutting  down  of  timber,  the  digging  of  coals,  and 
the  like.  The  jurisdiction  of  the  court,  in  such  cases,  is 
asserted  for  the  preservation  of  the  property  pending 
proceedings  at  law  for  the  determination  of  the  title 20 

MAHON  v.  JUSTICE,  (127  U.  S.  700.) 

There  is  no  comity  between  the  States  by  which  a  person 
held  upon  an  indictment  for  a  criminal  offence  in  one 
State  can  be  turned  over  to  the  authorities  of  another 
State,  although  abducted  from  the  latter 21 

MARSH  v.  FULTON  COUNTY,  (10  Wall.  676.) 

Where  county  bonds  to  a  railroad  company  are  issued 
without  any  authority,  they  are  invalid  in  the  hands  of 
an  innocent  purchaser.  The  authority  to  contract  must 
exist  before  any  protection  as  an  innocent  purchaser 
can  be  claimed  by  the  holder.  A  ratification  can  only 
be  made  when  the  party  ratifying  possesses  the  power  to 
perform  the  act  ratified 22 

MILLER  v.  MAYOR  OF  NEW  YORK,  (109  U.  S.  385.) 
A  bridge  erected  over  the  East  River,  in  the  harbor  of  New 
York,  in  accordance  with  authority  derived  from  Con- 
gress and  from  the  legislature  of  New  York,  is  a  lawful 
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structure  which  caniiot  be  abated  as  a  public  nuisance. 
It  is  competent  for  Congress,  having  authorized  the  con- 
struction of  a  bridge  of  a  given  height  over  a  navigable 
water,  to  empower  the  Secretary  of  War  to  determine 
whether  the  proposed  structure  will  be  a  serious  obstruc- 
tion to  navigation,  and  to  authorize  changes  in  the  plan 
of  the  proposed  structure 23 

PACKER  v.  BIRD,  (137  U.  S.  661.) 

Whatever  incidents  or  rights  attach  to  the  ownership  of 
property  conveyed  by  the  United  States  bordering  on 
navigable  streams,  will  be  determined  by  the  States  in 
which  it  is  situated,  subject  to  the  limitation  that  their 
rules  do  not  impair  the  efficacy  of  the  grant,  or  the  use 

and  enjoyment  of  the  property  by  the  grantee. The 

legislation  of  Congress  for  the  survey  of  the  public  lands 
recognizes  the  general  rule  as  to  the  public  interest  in 
waters  of  navigable  streams  without  reference  to  the 
existence  or  absence  of  the  tide  in  them 24 

PAUL  v.  VIRGINIA,  (8  Wall.  168.) 

Corporations,  as  creatures  of  local  law,  having  no  absolute 
right  of  recognition  in  States  other  than  that  of  their  crea- 
tion, depend,  with  some  exceptions,  stated  in  the  next 
case,  Pembina  Consolidated  Silver  Mining  and  Milling 
Co.  v.  Pennsylvania,  for  the  privilege  of  doing  business 
in  those  States  and  for  the  enforcement  of  their  contracts 
therein  upon  the  consent  of  those  States,  to  which  they 
can  attach  such  conditions  as  they  may  choose 25 

PEMBINA  CONSOLIDATED  SILVER  MINING  AND 
MILLING  COMPANY  v.  PENNSYLVANIA,  (125 
U.  S.  181.) 

A  private  corporation  is  included  under  the  designation  of 
"  person  "  within  the  meaning  of  that  term  in  the  Four- 
teenth Amendment  to  the  Constitution  of  the  United 
States.  The  only  limitation  upon  the  power  of  a  State 
to  exclude  a  foreign  corporation  from  doiug  business 
within  its  limits,  or  hiring  offices  for  that  purpose,  or  to 
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exact  conditions  for  allowing  the  corporation  to  do  busi- 
ness or  hire  offices  there,  arises  where  the  corporation  is 
in  the  employ  of  the  Federal  government,  or  where  its 
business  is  strictly  commerce,  interstate  or  foreign 26 

PRESTON  v.  PRATHER,  (137  U.  S.  604.) 

Gratuitousjbailees  of  another's  property  are  not  responsible 
for  its  loss  unless  guilty  of  gross  negligence  in  its  keep- 
ing ;  and  whether  that  negligence  existed  is  a  question  of 
fact  for  the  jury  to  determine,  or  to  be  determined  by 
the  court  where  a  jury  is  waived.  The  reasonable  care 
which  a  bailee  of  another's  property  entrusted  to  him  for 
safe-keeping  without  reward  must  take,  varies  with  the 
nature,  value,  and  situation  of  the  property,  and  the 
bearing  of  surrounding  circumstances  on  its  security 27 

SAN  FRANCISCO  CITY  AND  COUNTY  v.  LE  ROY, 

(138  U.  S.  656.) 

The  tide  lands  which  passed  to  California  on  its  admission 
as  a  State  into  the  Union  were  not  those  occasionally 
affected  by  the  tide,  but  those  over  which  the  tide  water 
flowed  so  continuously  as  to  prevent  their  use  and  occu- 
pation. Doubtful  whether  any  lands  within  the  limits 
of  the  pueblo  of  San  Francisco  could  be  considered  as 
tide  lands ;  but  whether  they  were  or  not,  the  duty  and 
the  power  of  the  United  States  under  the  treaty,  to  pro- 
tect the  claims  of  the  city  of  San  Francisco  as  successor 
to  the  pueblo,  were  superior  to  any  subsequently  acquired 
rights  or  claims  of  California  over  tide  lands 28 

SCOTT  v.  NEELY,  (140  U.  S.  106.) 

The  Circuit  Court  of  the  United  States  in  Mississippi  cannot, 
by  virtue  of  the  code  of  that  State,  take  jurisdiction  of 
a  bill  in  equity  to  subject  the  property  of  the  defendants 
to  the  payment  of  a  simple  contract  debt  of  one  of  them, 
in  advance  of  any  proceedings  at  law  either  to  establish 
the  validity  and  amount  of  the  debt  or  to  enforce  its  col- 
lection, in  which  proceedings  the  defendant  is  entitled 
under  the  Constitution  to  a  trial  by  j  ury 29 
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SHARON  v.  TUCKER,  (144  U.  S.  533.) 

Adverse  possession  of  real  estate  in  the  District  of  Colum- 
bia, for  the  period  designated  by  the  statute  of  limita- 
tions in  force  there,  confers  upon  the  occupant  a  com- 
plete title  upon  which  he  can  stand  as  fully  as  if  he 
had  always  held  the  undisputed  title  of  record 30 

SHERLOCK  v.  ALLING,  (93  U.  S.  99.) 

Until  regulations  by  Congress  touching  the  liabilities  of 
parties  for  marine  torts  resulting  in  death  of  the  persons 
injured  are  made,  the  statute  of  a  State  giving  a  right 
of  action  to  the  personal  representatives  of  the  deceased, 
when  his  death  is  caused  by  the  wrongful  act  or  omission 
of  another,  applies,  the  tort  being  committed  within  the 
territorial  limits  of  the  State 31 

TARBLE'S  CASE,  (13  Wall.  397.) 

The  government  of  the  United  States  and  the  government 
of  a  State  are  distinct  and  independent  of  each  other 
within  their  respective  spheres  of  action,  although  exist- 
ing and  exercising  their  powers  within  the  same  terri- 
torial limits.  Neither  government  can  intrude  within 
the  jurisdiction,  or  authorize  any  interference  therein  by 
its  judicial  officers  with  the  action  of  the  other.  When- 
ever any  conflict  arises  between  the  enactments  of  the 
two  sovereignties,  or  in  the  enforcement  of  their  asserted 
authorities,  those  of  the  national  government  have  su- 
premacy until  the  validity  of  the  different  enactments 
and  authorities  are  determined  by  the  tribunals  of  the 
United  States 32 

TOMLINSON  v.  JESSUP,  (15  Wall.  454.) 

A  railroad  company  of  South  Carolina  was  incorporated 
in  1851  for  fifty  years.  At  the  time  a  general  law  of 
the  State  was  in  existence,  passed  in  1841,  which 
enacted  that  the  charter  of  every  corporation  subse- 
quently granted,  and  any  renewal,  amendment,  or  modi- 
fication thereof,  should  be  subject  to  amendment,  altera- 
tion, or  repeal  by  legislative  authority,  unless  the  act 
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granting  the  charter  or  the  renewal,  amendment,  or 
modification  in  express  terms  excepted  it  from  the  ope- 
ration of  that  law.  The  object  of  the  reservation  was 
to  prevent  a  grant  of  corporate  rights  and  privileges  in 
a  form  which  would  preclude  legislative  interference 
with  their  exercise,  if  the  public  interests  should  at  any 
time  require  such  interference,  and  to  preserve  to  the 
State  control  over  its  contract  with  the  corporators, 
which  would  otherwise  be  irrepealable,  and  protected 
from  any  measures  affecting  its  obligation 33 

WARDELL  v.  RAILROAD  COMPANY,  (103  U.  S.  651.) 
The  directors  of  a  corporation  are  subject  to  the  obligations 
which  the  law  imposes  upon  trustees  and  agents.  They 
cannot,  therefore,  with  respect  to  the  same  matters,  act 
for  themselves  and  for  it,  nor  occupy  a  position  in  con- 
flict with  its  interests 34 

WESTERN  UNION  TELEGRAPH  CO.  v.  PENDLE- 

TON,  (122  U.  S.  347.) 

The  authority  of  Congress  over  the  subject  of  commerce  by 
telegraph  with  foreign  countries  or  among  the  States 
being  supreme,  no  State  can  impose  an  impediment  to 
its  freedom  by  attempting  to  regulate  the  delivery  in 
other  States  of  messages  received  within  its  own  borders.  35 

WHITEHEAD  v.  SHATTUCK,  (138  U.  S.  146.) 

When  the  right  set  up  by  the  plaintiff  is  a  title  to  real  es- 
tate, and  the  remedy  sought  is  its  possession  and  enjoy- 
ment, that  remedy  should  be  sought  at  law,  where  both 
parties  have  a  constitutional  right  to  call  for  a  jury. 
The  case  of  Holland  v.  Challen  explained  and  distin- 
guished   36 

WINDSOR  v.  McVEIGH,  (93  U.  S.  274.) 

A  sentence  of  a  court,  pronounced  against  a  party  without 
hearing  him,  or  giving  him  an  opportunity  to  be  heard, 
is  not  a  judicial  determination  of  his  rights,  and  is  not 
entitled  to  respect  in  any  other  tribunal.  The  doctrine 
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that  where  a  court  has  once  acquired  jurisdiction  it  has 
a  right  to  decide  every  question  which  arises  in  the  cause, 
and  its  judgment,  however  erroneous,  cannot  be  collat- 
erally assailed,  is  only  correct  when  the  court  proceeds, 
after  acquiring  jurisdiction  of  the  cause,  according  to  the 
established  modes  governing  the  class  to  which  the  case 
belongs,  and  does  not  transcend,  in  the  extent  or  char- 
acter of  its  judgment,  the  law  which  is  applicable  to  it..  37 
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Decisions  of  the  Secretaries  of  the  Interior  in  the  matter 
of  the  survey  of  the  Pueblo  of  San  Francisco 38 


On  the  mineral  lands  of  the  public  domain  in  the  Pacific  States  and 
Territories,  the  doctrines  of  the  common  law,  declaratory  of  the 
rights  of  riparian  proprietors  respecting  the  use  of  running  waters, 
are  inapplicable  or  applicable  only  in  a  very  limited  extent  to  the 
necessities  of  miners,  and  inadequate  to  their  protection  ;  their  prior 
appropriation  gives  the  better  right  to  running  waters  to  the  extent, 
in  quantity  and  quality,  necessary  for  the  uses  to  which  the  water 
is  applied. 


OF*  I  N  ION 

OF  THE 

UNITED    STATES   SUPREME   COURT 

IN 

ATCHISON  v.  PETERSON, 

DELIVERED  BY 

.  JUSTICE  RIELE>, 

At  October  Term,  1874.:* 


Appeal  from  the  Supreme  Court  of  the  Territory  of 
Montana. 

Atchison  and  others  filed  a  bill  in  the  District  Court  of 
the  Territory  just  named,  for  an  injunction  to  restrain 
Peterson  and  others  from  carrying  on  certain  mining 
operations  on  a  creek  in  the  county  of  Clark  and  Lewis, 
in  the  said  Territory,  known  as  the  Ten-Mile  Creek. 
The  bill  alleged  that  the  water,  diverted  by  the  com- 
plainants from  the  stream  for  mining  purposes,  was 
deteriorated  in  quality  and  value.  It  appeared  from  the 

*  Reported  in  20  Wall.  507. 


evidence  that  the  complainants  were  the  owners  of  two 
ditches  or  canals,  known  respectively  as  the  Helena 
water-ditch  and  the  Yaw- Yaw  ditch,  by  which  the  creek 
mentioned  was  tapped  and  the  water  diverted  and  con- 
veyed a  distance  of  about  eighteen  miles  to  certain 
mining  districts,  known  as  the  Last  Chance  and  Dry 
Gulches,  and  there  sold  to  miners.  The  parties  through 
whom  the  complainants  derived  their  interests,  asserted 
a  claim  to  the  waters  of  the  creek  in  November,  1864, 
and  during  that  year  commenced  the  construction  of  the 
ditches  and  continued  work  thereon  until  August,  1866. 
The  work  was  then  suspended,  for  want  of  means  by  the 
parties  to  continue  it,  until  the  following  year,  when  it 
was  resumed,  and  in  1867  the  ditches  were  completed 
and  put  into  operation.  Their  cost  was  $117,000. 

Whilst  this  work  was  progressing,  and  in  the  summer 
of  1865,  there  was  some  mining  on  the  Ten-Mile  Creek 
about  fifteen  miles  above  the  point  where  the  ditches  of 
the  plaintiffs  tap  the  stream,  but  there  was  no  continued 
mining  at  that  place  until  1867.  From  that  period  un- 
til the  present  time  the  defendants  had  been  working 
and  were  still  working  mining  ground  situated  at  that 
point  on  the  creek.  In  that  work  they  in  some  places 
washed  down  the  earth  from  the  side  of  the  hills  border- 
ing on  the  stream ;  in  other  places  they  excavated  the 
earth  and  threw  such  portions  as  were  supposed  to  con- 
tain gold  into  sluices  upon  which  the  water  was  turned. 
The  earth  from  the  washing  on  the  hillsides  and  from 
the  sluices,  designated  in  the  vocabulary  of  miners  as 
"  tailings,"  and  the  water  mixed  with  it  was  carried  into 
the  creek  and  affected  its  whole  current,  which  at  that 
point  has  a  volume  of  only  about  two  hundred  inches, 
according  to  the  measurement  of  miners,  filling  the 
water  with  mud,  sand,  and  sediment,  and  impairing  its 
value  at  that  point  for  further  mining. 

The  bill  alleged  that  the  "  tailings  "  thus  thrown  into 


the  current  were  carried  down  the  stream  into  the  ditches 
of  the  complainants,  thereby  obstructing  the  flow  of  the 
water  through  the  ditches,  and  injuring  it  in  quality  and 
value ;  and  they  insisted  that  as  prior  appropriators  of 
the  waters  of  the  stream,  they  were  entitled  to  its  use 
without  such  deterioration;  and  for  the  protection  of 
their  rights,  they  asked  an  injunction  to  restrain  the  de- 
fendants from  the  further  commission  of  the  alleged 
grievances. 

The  evidence  showed  that  the  volume  of  water  in  the 
creek,  which  at  the  point  where  the  defendants  worked 
their  mining  claims  was,  as  above  said,  only  about  two 
hundred  inches,  according  to  the  measurement  of  miners, 
was  increased  at  the  point  where  the  ditches  of  the  com- 
plainants tapped  the  creek,  by  intervening  tributary 
streams  of  clear  water,  to  about  fifteen  hundred  inches. 
Of  this  water  the  Helena  ditch  diverted  about  five  hun- 
dred inches,  and  took  it  about  eighteen  miles,  to  the 
places  where  it  was  sold  to  miners.  The  water  as  it  en- 
tered the  ditch  was  in  some  degree  muddied  and  affected 
with  sand,  and  the  evidence  was  conflicting  as  to  the 
influence  of  the  mud  and  sand  upon  the  value  of  the 
water.  The  great  preponderance  of  the  evidence,  how- 
ever, was  to  the  effect  that  the  injury  in  quality  from  this 
cause  was  so  slight  as  not,  in  any  material  extent,  to  im- 
pair the  value  of  the  water  for  mining,  nor  render  it  less 
salable  to  the  miners  at  the  places  where  it  was  carried. 
A  majority  of  the  witnesses  testified  that  it  was  first-class 
water  for  mining  purposes,  and  some  of  them  tnat  it  was 
good  water  even  for  domestic  uses. 

Persons  who  had  cleaned  out  the  Helena  ditch  and 
examined  it,  testified  that  there  were  no  tailings  or  sedi- 
ment of  consequence  in  it,  and  that  the  most  that  there 
was  ran  into  the  ditch  from  the  hillsides  along  the  ditch 
and  stream.  A  preponderance  of  the  evidence  also 
showed  that  no  extra  labor  was  required  on  the  ditch  on 


account  of  the  muddy  character  of  the  water,  or  at  most 
only  the  additional  labor  of  one  person  for  a  few  minutes 
each  day,  and  that  a  sandgate  was  necessary  at  the  head 
of  the  ditch  whether  or  not  there  was  mining  above  on 
the  stream. 

With  respect  to  the  water  diverted  by  the  Yaw-Yaw 
ditch,  it  was  shown  that  its  deterioration,  so  far  as  the 
deterioration  exceeded  that  of  the  water  in  the  Helena 
ditch,  was  caused  by  sand  and  sediment  brought  by  a 
tributary  which  entered  the  creek  below  the  head  of  the 
Helena  ditch. 

The  mining  claims  of  the  defendants  were  shown  to  be 
worth  from  $15,000  to  $20,000  each,  and  it  appeared 
that  the  defendants  were  responsible  and  capable  of 
answering  for  any  damages  the  complainants  might 
sustain. 

The  District  Court  denied  the  injunction,  and  the 
Supreme  Court  of  the  Territory  affirmed  its  decree. 
From  the  latter  court  an  appeal  was  taken  to  this  court. 

Mr.  Robert  Leech,  for  the  appellants. 

Mr.  G.  G.  Symes,  contra. 

Mr.  Justice  Field  delivered  the  opinion  of  the  court. 

'By  the  custom  which  has  obtained  among  miners  in 
the  Pacific  States  and  Territories,  where  mining  for  the 
precious *metals  is  had  on  the  public  lands  of  the  United 
States,  the  first  appropriator  of  mines,  whether  in  placers, 
veins,  or  lodes,  or  of  waters  in  the  streams  on  such  lands 
for  mining  purposes,  is  held  to  have  a  better  right  than 
others  to  work  the  mines  or  use  the  waters.  The  first 
appropriator  who  subjects  the  property  to  use,  or  takes 
the  necessary  steps  for  that  purpose,  is  regarded,  except 
as  against  the  government,  as  the  source  of  title  in  all 


controversies  relating  to  the  property.  As  respects  the 
use  of  water  for  mining  purposes,  the  doctrines  of  the 
common  law  declaratory  of  the  rights  of  riparian  own- 
ers were,  at  an  early  day,  after  the  discovery  of  gold, 
found  to  be  inapplicable  or  applicable  only  in  a  very 
limited  extent  to  the  necessities  of  miners,  and  inade- 
quate to  their  protection.  By  the  common  law  the 
riparian  owner  on  a  stream  not  navigable,  takes  the  land 
to  the  centre  of  the  stream,  and  such  owner  has  the  right 
to  the  use  of  the  water  flowing  over  the  land  as  an  inci- 
dent to  his  estate.  And  as  all  such  owners  on  the  same 
stream  have  an  equality  of  right  to  the  use  of  the  water, 
as  it  naturally  flows,  in  quality,  and  without  diminution 
in  quantity,  except  so  far  as  such  diminution  may  be 
created  by  a  reasonable  use  of  the  water  for  certain 
domestic,  agricultural,  or  manufacturing  purposes,  there 
could  not  be,  according  to  that  law,  any  such  diversion 
or  use  of  the  water  by  one  owner  as  would  work  material 
detriment  to  any  other  owner  below  him.  Nor  could  the 
water  by  one  owner  be  so  retarded  in  its  flow  as  to  be 
thrown  back  to  the  injury  of  another  owner  above  him. 
"  It  is  wholly  immaterial,"  says  Mr.  Justice  Story,  in 
Tyler  v.  Wilkinson,  4  Mason,  379,  "whether  the  party  be 
a  proprietor  above  or  below  in  the  course  of  the  river; 
the  right  being  common  to  all  the  proprietors  on  the 
river,  no  one  has  a  right  to  diminish  the  quantity  which 
will,  according  to  the  natural  current,  flow  to  the  pro- 
prietor below,  or  to  throw  it  back  upon  a  proprietor 
above.  This  is  the  necessary  result  of  the  perfect  equality 
of  right  among  all  the  proprietors  of  that  which  is  com- 
mon to  all."  "Every  proprietor  of  lands  on  the  banks 
of  a  river,"  says  Kent,  "has  naturally  an  equal  right  to 
the  use  of  the  water  which  flows  in  the  stream  adjacent 
to  his  lands,  as  it  was  wont  to  run  (currere  solebat)  without 
diminution  or  alteration.  No  proprietor  has  a  right  to 
use  the  water  to  the  prejudice  of  other  proprietors  above 


or  below  him,  unless  he  has  a  prior  right  to  divert  it,  or 
a  title  to  some  exclusive  enjoyment.  He  has  no  property 
in  the  water  itself,  but  a  simple  usufruct  while  it  passes 
along.  Aqua  currit  et  debet  currere  nt  currere  solebat. 
Though  he  may  use  the  water  while  it  runs  over  his 
land  as  an  incident  to  the  land,  he  cannot  unreasonably 
detain  it  or  give  it  another  direction,  and  he  must  return 
it  to  its  ordinary  channel  when  it  leaves  his  estate. 
Without  the  consent  of  the  adjoining  proprietors  he  can- 
not divert  or  diminish  the  quantity  of  the  water  which 
would  otherwise  descend  to  the  proprietors  below,  nor 
throw  the  water  back  upon  the  proprietors  above  without 
a  grant  or  an  uninterrupted  enjoyment  of  twenty  years, 
which  is  evidence  of  it.  This  is  the  clear  and  settled 
doctrine  on  the  subject,  and  all  the  difficulty  which 
arises  consists  in  the  application."  (3  Kent's  Commen- 
taries, 439,  side  paging.) 

This  equalit}^  of  right  among  all  the  proprietors  on 
the  same  stream  would  have  been  incompatible  with  any 
extended  diversion  of  the  water  by  one  proprietor,  and 
its  conveyance  for  mining  purposes  to  points  from  which 
it  could  not  be  restored  to  the  stream.  But  the  govern- 
ment being  the  sole  proprietor  of  all  the  public  lands, 
whether  bordering  on  streams  or  otherwise,  there  was  no 
occasion  for  the  application  of  the  common-law  doctrine 
of  riparian  proprietorship  with  respect  to  the  waters  of 
those  streams.  The  government,  by  its  silent  acquies- 
cence, assented  to  the  general  occupation  of  the  public 
lands  for  mining,  and,  to  encourage  their  free  and  un- 
limited use  for  that  purpose,  reserved  such  lands  as  were 
mineral  from  sale  and  the  acquisition  of  title  by  settle- 
ment. And  he  who  first  connects  his  own  labor  with 
property  thus  situated  and  open  to  general  exploration, 
does,  in  natural  justice,  acquire  a  better  right  to  its  use 
and  enjoyment  than  others  who  have  not  given  such 
labor.  So  the  miners  on  the  public  lands  throughout 


the  Pacific  States  and  Territories  by  their  customs, 
usages,  and  regulations  everywhere  recognized  the  in- 
herent justice  of  this  principle ;  and  the  principle  itself 
was  at  an  early  period  recognized  by  legislation  and  en- 
forced by  the  courts  in  those  States  and  Territories.  In 
Irwin  v.  Phillips,  5  California,  140,  a  case  decided  by  the 
Supreme  Court  of  California  in  January,  1855,  this  sub- 
ject was  considered.  After  stating  that  a  system  of  rules 
had  been  permitted  to  grow  up  with  respect  to  mining 
on  the  public  lands  by  the  voluntary  action  and  assent  of 
the  population,  whose  free  and  unrestrained  occupation 
of  the  mineral  region  had  been  tacitly  assented  to  by  the 
Federal  government,  and  heartily  encouraged  by  the  ex- 
pressed legislative  policy  of  the  State,  the  court  said  :  "If 
there  are,  as  must  be  admitted,  many  things  connected 
with  this  system  which  are  crude  and  undigested,  and 
subject  to  fluctuation  and  dispute,  there  are  still  some 
which  a  universal  sense  of  necessity  and  propriety  have 
so  firmly  fixed  as  that  they  have  come  to  be  looked  upon 
as  having  the  force  and  effect  of  res  adjudicata.  Among 
these  the  most  important  are  the  rights  of  miners  to  be 
protected  in  their  selected  localities,  and  the  rights  of 
those  who,  by  prior  appropriation,  have  taken  the  waters 
from  their  natural  beds,  and  by  costly  artificial  works 
have  conducted  them  for  miles  over  mountains  and  ra- 
vines to  supply  the  necessities  of  gold  diggers,  and  with- 
out which  the  most  important  interests  of  the  mineral 
region  would  remain  without  development.  So  full}7 
recognized  have  become  these  rights,  that  without  any 
specific  legislation  conferring  or  confirming  them,  they 
are  alluded  to  and  spoken  of  in  various  acts  of  the  legis- 
lature in  the  same  manner  as  if  they  were  rights  which 
had  been  vested  by  the  most  distinct  expression  of  the 
will  of  the  law-makers." 

This    doctrine  of   right    by  prior    appropriation,  was 
recognized  by  the  legislation  of  Congress  in  18GG.     The 


act  granting  the  right  of  way  to  ditch  and  canal  owners 
over  the  public  lands,  and  for  other  purposes,  passed  on 
the  26th  of  July  of  that  year,  in  its  ninth  section  de- 
clares "that  whenever,  hy  priorit}^  of  possession,  rights  to 
the  use  of  water  for  mining,  agricultural,  manufacturing, 
or  other  purposes,  have  vested  and  accrued,  and  the  same 
are  recognized  and  acknowledged  by  the  local  customs, 
laws,  and  decisions  of  courts,  the  possessors  and  owners 
of  such  vested  rights  shall  be  maintained  and  protected 
in  the  same."  14  Stat.  at  Large,  253. 

The  right  to  w^ater  by  prior  appropriation,  thus  recog- 
nized and  established  as  the  law  of  miners  on  the  mineral 
lands  of  the  public  domain,  is  limited  in  every  case,  in 
quantity  and  quality,  by  the  uses  for  which  the  appro- 
priation is  made.  A  different  use  of  the  water  subse- 
quently does  not  affect  the  right;  that  is  subject  to  the 
same  limitations,  whatever  the  use.  The  appropriation 
does  not  confer  such  an  absolute  right  to  the  body  of  the 
water  diverted  that  the  owner  can  allow  it,  after  its  diver- 
sion, to  run  to  waste  and  prevent  others  from  using  it  for 
mining  or  other  legitimate  purposes;  nor  does  it  confer 
such  a  right  that  he  can  insist  upon  the  flow  of  the  water 
without  deterioration  in  quality,  where  such  deterioration 
does  not  defeat  nor  impair  the  uses  to  which  the' water  is 
applied. 

Such  was  the  purport  of  the  ruling  of  the  Supreme 
Court  of  California  in  Butte  Canal  and  Ditch  Company  v. 
Vaughn,  11  California,  143,  where  it  was  held  that  the 
first  appropriator  had  only  the  right  to  insist  that  the 
water  should  be  subject  to  his  use  and  enjoyment  to  the 
extent  of  his  original  appropriation,  and  that  its  quality 
should  not  be  impaired  so  as  to  defeat  the  purpose  of 
that  appropriation.  To  this  extent,  said  the  court,  his 
rights  go  and  no  farther,  and  that  in  subordination  to 
them  subsequent  appropriators  may  use  the  channel  and 
waters  of  the  stream,  and  mingle  with  its  waters  other 
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waters,  and  divert  them  as  often  as  they  choose;  that 
whilst  enjoying  his  original  rights  the  first  appropriator 
had  no  cause  of  complaint.  In  the  subsequent  case  of 
Ortman  v.  Dixon,  13  California,  33;  see  also  LobdeU  v. 
Simpson,  2  Nevada,  274,  the  same  court  held  to  the  same 
purport,  that  the  measure  of  the  right  of  the  first  appro- 
priator of  the  water  as  to  extent  follows  the  nature  of 
the  appropriation  or  the  uses  for  which  it  is  taken. 

What  diminution  of  quantity,  or  deterioration  in 
quality,  will  constitute  an  invasion  of  the  rights  of  the 
first  appropriator  will  depend  upon  the  special  circum- 
stances of  each  case,  considered  with  reference  to  the 
uses  to  which  the  water  is  applied.  A  slight  deteriora- 
tion in  quality  might  render  the  water  unfit  for  drink  or 
domestic  purposes,  whilst  it  would  not  sensibly  impair  its 
value  for  mining  or  irrigation.  In  all  controversies, 
therefore,  between  him  and  parties  subsequently  claim- 
ing the  water,  the  question  for  determination  is  necessa- 
rily whether  his  use  and  enjoyment  of  the  water  to  the 
extent  of  his  original  appropriation  have  been  impaired 
by  the  acts  of  the  defendant.  (This  is  substantially  the 
rule  laid  down  in  Hill  v.  Smith,  27  California,  483 ;  Yale 
on  Mining  Claims  and  Water  Rights,  194.)  But  whether, 
upon  a  petition  or  bill  asserting  that  his  prior  rights  have 
been  thus  invaded,  a  court  of  equity  will  interfere  to  re- 
strain the  acts  of  the  party  complained  of,  will  depend 
upon  the  character  and  extent  of  the  injury  alleged, 
whether  it  be  irremediable  in  its  nature,  whether  an 
action  at  law  would  afford  adequate  remedy,  whether  the 
parties  are  able  to  respond  for  the  damages  resulting 
from  the  injury,  and  other  considerations  which  ordi- 
narily govern  a  court  of  equity  in  the  exercise  of  its 
preventive  process  of  injunction. 

If,  now,  we  apply  the  principles  thus  stated  to  the 
present  case,  the  question  involved  will  be  of  easy  solu- 
tion. It  appears  from  the  evidenjjg^kfflp^S^^at  the 
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point  where  the  defendants  work  their  mining  claims 
only  about  two  hundred  inches  of  water  in  the  creek, 
according  to  miners'  measurement;  that  between  that 
point  and  the  point  where  the  Helena  ditch  taps  the 
creek  the  distance  is  about  fifteen  miles;  and  that  be- 
tween those  points  the  creek  is  supplied  by  several  tribu- 
tary streams  of  clear  water,  so  that  at  the  point  where 
the  water  is  diverted  its  volume  amounts  to  about  fifteen 
hundred  inches.  Of  this  water  the  Helena  ditch  diverts 
five  hundred  inches,  and  conveys  it  nearly  eighteen 
miles  to  the  localities  where  it  is  sold.  Running  water 
has  a  tendency  to  clear  itself,  and  that  result  is  often  pro- 
duced by  a  flow  of  a  few  miles.  But  in  this  case  the 
evidence  shows  that  the  water  as  it  enters  the  Helena 
ditch  is  muddied  and  to  some  extent  is  affected  by  sand. 
At  the  same  time  there  is  a  great  preponderance  in  the 
evidence  to  the  effect  that  the  deterioration  in  quality 
from  this  circumstance  is  very  slight  and  does  not  render 
the  water  to  any  appreciable  extent  less  useful  or  salable 
for  mining  purposes  at  the  localities  to  which  it  is  con- 
veyed; and  that  no  additional  labor  is  required  on  the 
ditch  on  account  of  the  muddied  condition  of  the  water. 
There  is  also  much  doubt  left  by  the  evidence  whether 
the  sand  carried  into  the  ditch  does  not  to  a  very  great 
extent  come  from  the  hillsides  lying  between  it  and  the 
mining  of  the  defendants,  or  lying  along  the  course  of 
the  ditch.  A  sand-gate  at  the  head  of  the  ditch  is  neces- 
sary, whether  there  is  or  is  not  mining  on  the  stream 
above;  and  the  accumulation  of  sand  from  all  sources, 
from  the  hillsides  as  well  as  from  the  mining  of  the  de- 
fendants, only  requires  the  additional  labor  of  one  person 
for  a  few  minutes  each  day.  The  injury  thus  sustained, 
and  which  is  only  to  a  limited  extent  attributable  to  the 
mining  of  the  defendants,  if  at  all,  is  hardly  appreciable 
in  comparison  with  the  damage  which  would  result  to  the 
defendants  from  the  indefinite  suspension  of  work  on 
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their  valuable  mining  claims.  The  defendants  are  also 
responsible  parties,  capable,  according  to  the  evidence,  of 
answering  for  any  damages  which  their  mining  pro- 
duces, if  any,  to  the  plaintiffs.  Under  these  circumstances 
we  think  there  was  no  error  in  the  refusal  of  the  court 
below  to  interfere  by  injunction  to  restrain  their  opera- 
tions, and  in  leaving  the  plaintiffs  to  their  remedy,  if 
any,  by  an  action  at  law. 

With  respect  to  the  water  diverted  by  the  Yaw- Yaw 
ditch,  it  is  shown  that  its  deterioration,  so  far  as  the  de- 
terioration exceeds  that  of  the  water  in  the  Helena  ditch, 
is  caused  by  sand  and  sediment  brought  by  a  tributary 
which  enters  the  creek  below  the  head  of  the  Helena 
ditch. 

'  Decree  affirmed. 
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John  Baugh.  District  of  Ohio- 


There  is  no  unwritten  general  or  common  law  of  the  United  States. 
The  common  law  may  control  the  construction  of  terms  and  language 
used  in  the  Constitution  and  statutes  of  the  United  States,  but  creates 
no  separate  and  independent  law  for  them. 


DISSENTING    OPINION 

OF 

MR.   JUSTICE    FIELD, 

OF   U.  S.  SUPREME  COURT, 

May  1,  1893. 

I  am  unable  to  concur  in  the  judgment  of  reversal  in  this  case.  I  think 
the  judgment  of  the  Circuit  Court  is  correct  in  principle  and  in  accord- 
ance with  the  settled  law  of  Ohio,  where  the  cause  of  action  arose,  which, 
in  my  opinion,  should  control  the  decision. 

The  plaintiff  below,  the  defendant  in  error  here,  is  a  citizen  of  the 
State  of  Ohio,  and  the  defendant,  the  Baltimore  and  Ohio  Railroad  Com- 
pany, is  a  corporation  created  under  the  laws  of  Maryland.  The  present 
action  was  brought  by  the  plaintiff  in  the  Court  of  Common  Pleas  of  the 
county  of  Belmout,  in  the  State  of  Ohio.  The  defendant  claimed  citizen- 
ship in  Maryland,  by  virtue  of  its  incorporation  in  that  State,  and  it  pe- 
titioned for  and  obtained  a  removal  of  the  action  to  the  Circuit  Court 
of  the  United  States  for  the  Southern  District  of  Ohio.  The  plaintiff 
was  a  ireman  on  a  locomotive  of  the  defendant,  which,  on  the  4th  of 
May,  1885,  had  been  employed  in  assisting  a  freight  train  from  Bellaire  in 
Ohio  to  the  top  of  the  grade,  about  twenty  miles  west  of  that  place,  when 
it  was  detached  from  the  freight  train  to  return  to  Bellaire.  It  would 
seem  that  by  the  regulations  or  usages  of  the  company  it  was  to  return 
in  conformity  with  orders  from  the  train  dispatcher,  or  upon  informa- 
tion from  him  as  to  the  use  or  freedom  of  the  road,  or,  in  the  absence  of 
such  orders  or  information,  by  following  close  behind  some  regular  sched- 
uled train  which  would  carry  signals  to  notify  trains  coming  in  the  oppo- 


site  direction  that  the  locomotive  was  following  it.  It  does  not  appear 
what  special  orders  or  what  information,  if  any,  was  on  this  occasion  re- 
ceived by  the  engineer  from  the  train  dispatcher,  and  by  his  order  the 
locomotive  started  back  without  following  any  scheduled  train.  He  ap- 
pears to  have  relied  upon  his  ability  to  avoid  the  train  possibly  coming  in 
the  opposite  direction  by  going  upon  a  side  track  and  waiting  until  it 
passed.  The  result  was  that  the  locomotive  on  its  way  collided  with  the 
regular  local  passenger  train,  which  was  running  on  its  schedule  time  and 
had  the  right  of  the  road.  In  the  collision  the  plaintiff  below  was  in- 
jured to  such  an  extent  that  his  right  arm  had  to  be  amputated  near  the 
shoulder  and  he  was  rendered  unable  to  use  his  right  leg  in  walking.  To 
recover  damages  for  the  injuries  sustained  he  brought  the  present  action 
against  the  railroad  company,  and  the  question  presented  is  whether  the 
company  was  liable  for  the  injuries.  He  obtained  a  verdict  for  $6,750, 
for  which,  and  costs,  judgment  was  entered  in  his  favor. 

The  locomotive,  with  the  tender  attached  to  it,  was  called  a  helper,  be- 
cause it  was  used  in  helping  trains  up  the  grade  from  Bellaire.  After  it 
was  detached  from  the  train  helped,  it  passed  under  the  direction  of  the 
engineer,  who  was  from  that  time  its  conductor  by  appointment  under 
the  regular  rules  of  the  company.  The  ninth  rule  provides  that  "trains 
are  run  under  the  charge  of  the  conductors  thereof,  and  their  directions 
relative  to  the  management  of  trains  will  be  observed,  except  in  cases 
where  such  directions  may  be  in  violation  of  the  rules  of  this  company  or 
of  safety,  in  which  cases  engineers  will  call  the  attention  of  the  conduc- 
tors to  the  facts  as  understood  by  them,  and  decline  compliance;  conduc- 
tors and  enginemen  being  in  such  cases  held  equally  responsible."  And 
the  tenth  rule  provides  that  "  whenever  a  train  or  engine  is  run  without 
a  conductor  the  engineman  [that  is,  the  engineer]  thereof  will  also  be 
regarded  as  conductor,  and  will  act  accordingly."  The  engineer  was 
thus  invested  from  that  time  with  the  powers  and  duties  of  a  conductor. 
He  could  then  control  the  movements  of  the  locomotive,  and,  in  the  ab- 
sence of  special  orders,  direct  when  it  should  start  on  its  return  to  Bell- 
aire, the  places  at  which  it  should  stop,  and  the  speed  with  which  it  should 
proceed.  The  position  that  the  company  could  not  alter  its  relations  to 
the  engineer  and  those  under  his  direction  by  such  appointment  does  not 
rest  upon  any  tenable  ground.  There  certainly  is  no  substantial  reason 
why  the  company  may  not  at  any  time  constitute  one  of  its  employes  a 
conductor  of  an  engine  or  train.  It  is  a  matter  resting  in  its  discretion  to 
appoint  a  conductor  or  to  remove  him  from  that  position  at  any  time.  The 
duties  and  liabilities  of  the  officer  and  his  relations  to  the  company  depend 
upon  the  nature  of  the  office  which  he  at  the  time  holds,  not  upon  his  duties 
and  relations  in  a  previously  existing  employment.  If  the  corporation  act- 
ing by  its  directors,  either  by  special  designation  or  by  established  rule, 
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appoint  a  person  as  conductor,  generally  or  fora  limited  time,  he  takes  the 
duties  and  incurs  the  responsibilities  of  the  appointment  from  that  date. 
The  person  previously  a  subordinate  or  co-employe  becomes  thereby  the 
superior  of  the  fellow-laborer  in  his  powers  and  changed  in  his  relations 
to  the  company.  To  say  that  he  continues  in  his  previous  subordination 
and  relationship  to  the  company  would  be  like  stating  that  a  common 
soldier  taken  from  the  ranks  and  put  in  command  of  a  company  or  regi- 
ment of  which  he  was  a  member  still  retains  his  subordinate  relations  to 
his  former  fellow-soldiers  and  to  the  commander-in-chief.  To  hold  that 
an  engineer  in  the  position  placed  by  the  rule  of  the  company  did  not 
become  a  conductor  in  fact  is  refusing  to  give  effect  to  the  express  terms 
of  the  rule.  It  is  declaring  that  he  shall  not  be  what  the  established  rule 
of  the  company  declares  he  shall  be.  I  do  not  think  that  this  position 
can  be  maintained. 

A  conductor  of  a  train  or  engine  is,  by  the  very  nature  of  the  office, 
its  manager  and  director  in  the  particular  service  in  which  it  is  employed 
within  the  general  regulations  of  the  company.  He  directs,  subject  to 
such  general  regulations,  when  the  train  or  engine  shall  start,  at  what 
speed  it  shall  travel,  what  special  route  it  shall  take  within  the  designated 
limits  of  the  company,  and,  when  necessary,  may  designate  who  shall  be 
employed  under  him.  In  the  case  before  us  he  represented  the  company 
in  all  these  respects;  otherwise  the  company  was  without  a  representative 
on  the  helper,  which  will  not  be  contended.  In  its  management,  he,  as 
conductor,  stood  in  the  place  of  the  company,  and  if  any  one  was  injured 
by  his  negligence  in  the  discharge  of  his  duties,  the  company  was  re- 
sponsible. 

The  court  below  instructed  the  jury  in  substance  as  follows :  That  the 
law  assumes  that  where  a  person  enters  into  any  employment  he  takes 
the  risks  incident  to  that  employment  so  far  as  they  may  result  from  the 
nature  of  the  employment  itself,  or  from  the  negligence  or  default  of  his 
fellow-servants,  that  is,  of  those  who  are  not  placed  in  authority  and  control 
over  him,  but  who  occupy  substantially  the  same  relation  to  the  company 
as  he  does;  but  that  if  an  injury  results  to  an  employe"  from  the  negli- 
gence or  carelessness  on  the  part  of  one  placed  in  authority  over  the  em- 
ployes of  the  company  so  as  to  direct  and  control  them,  the  company  is 
liable;  that,  therefore,  if  the  engineer  and  the  fireman  were  fellow- 
servants,  as  thus  described,  the  plaintiff  could  not  recover;  but  that, 
if  the  engineer  was  the  agent  or  representative  of  the  company,  and  the 
fireman  acted  under  his  direction  and  was  subject  to  his  orders,  and  the 
injury  resulted  from  the  default  or  negligence  or  wrong  of  the  engineer, 
then  it  must  be  attributed  to  the  company  as  the  negligence,  default,  or 
wrong  of  the  company. 

In  thus  instructing  the  jury  the  court  followed  the  law  as  settled  by  the 


decisions  of  the  Supreme  Court  of  Ohio — in  which  State  the  cause  of  action 
arose  and  the  case  was  tried — that  the  company  was  liable  if  the  negligence 
was  by  one  acting  in  the  character  of  its  representative  or  agent  in  direct- 
ing and  controlling  the  movements  of  the  locomotive,  and  the  party  in- 
jured was  subject  to  his  orders.  Any  other  ruling  would  have  been  at 
variance  with  those  decisions.  The  law  of  Ohio  on  the  matter  under 
consideration  was  the  law  to  control.  The  courts  of  the  United  States 
cannot  disregard  the  decisions  of  the  State  courts  in  matters  which  are 
subjects  of  State  regulation.  The  relations  of  employes,  subordinate  to 
the  directors  of  the  company  but  supervising  and  directing  the  labors  of 
others  under  them,  to  their  principals,  and  the  liability  of  the  principals 
for  the  negligent  acts  of  their  subordinate  supervising  and  directing  agents, 
are  matters  of  legislative  control,  and  are  in  no  sense  under  the  supervis- 
ion or  direction  of  the  judges  or  courts  of  the  United  States.  There  is  no 
unwritten  general  or  common  law  of  the  United  States  on  the  subject. 
Indeed,  there  is  no  unwritten  general  or  common  law  of  the  United 
States  on  any  subject.  (See  Tucker's  Blackstone,  vol.  1,  Appendix, 
422,  433.)  The  common  law  may  control  the  construction  of  terms  and 
language  used  in  the  Constitution  and  statutes  of  the  United  States, 
but  creates  no  separate  and  independent  law  for  them.  The  Federal 
government  is  composed  of  independent  States,  "each  of  which,"  as 
said  in  Wlieaton  v.  Peters,  (8  Pet.  591,  658,)  "may  have  its  local  usages, 
customs,  and  common  law.  There  is  no  principle  which  pervades  the 
Union,  and  has  the  authority  of  law,  that  is  not  embodied  in  the  Con- 
stitution or  laws  of  the  Union.  The  common  law  could  be  made  a  part 
of  our  Federal  system  only  by  legislative  adoption.  When,  therefore, 
a  common-law  right  is  asserted,  we  must  look  to  the  State  in  which 
the  controversy  originated."  And  there  are  few  subjects  upon  which 
there  is  such  diversity  of  opinion  and  conflict  of  decision,  not  merely 
between  the  courts  and  judges  of  the  different  States,  but  between  the 
judges  of  the  Federal  courts,  as  the  liability  of  employers  for  the  negli- 
gent acts  of  their  subordinate  agents,  having  control  and  direction  of 
servants  in  a  common  employment  under  them.  Even  as  to  what  shall 
be  deemed  a  common  employment,  Mr.  Beach,  a  leading  writer  on  con- 
tributory negligence,  states  that  there  are  many  "  hundreds  of  clearly 
irreconcilable  decisions."  Conceding  that  a  Federal  court,  sitting  within 
a  State  where  the  law  relating  to  the  subject  under  consideration  is 
unsettled  and  doubtful,  must  exercise  an  independent  judgment  and 
declare  the  law  upon  the  best  light  it  can  obtain,  this  rule  has  no  appli- 
cation where  the  law  of  the  State  is  neither  unsettled  nor  doubtful,  but  is 
established  and  certain,  and  recognized  as  such  by  its  judicial  authorities. 
While,  as  we  have  indicated,  there  is  no  general  or  common  law  through- 
out the  country — that,  is  of  the  United  States — as  to  the  extent  and 


limits  of  the  liability  of  a  corporation  to  its  employe's  in  the  case  of  a 
common  employment  under  a  supervising  and  directing  agent;  in  Ohio 
the  law  on  the  subject  is  neither  uncertain  nor  doubtful;  it  has  been 
settled  there  for  many  years.  In  Little  Miami  R.  jR.  Co.  v.  Stevens, 
(20  Ohio,  415,)  it  was  held  by  the  Supreme  Court  of  that  State,  over 
forty  years  ago,  that  where  an  employer  placed  one  in  his  employ  under 
the  direction  of  another,  also  in  his  employ,  such  employer  was  liable 
for  injury  to  the  person  placed  in  a  subordinate  situation  by  the  negli- 
gence of  his  superior ;  and  that  decision  has  been  adhered  to  ever  since. 
There  a  railroad  company  had  placed  an  engineer  in  its  employ  under 
the  control  of  a  conductor  of  one  of  its  trains,  who  directed  when  the 
cars  were  to  start  and  when  to  stop,  and  it  was  held  liable  for  an  injury 
received  by  him  caused  by  the  negligence  of  the  conductor.  A  collision 
had  occurred  by  reason  of  the  omission  of  the  conductor  to  inform  the 
engineer  of  a  change  of  place  ordered  in  the  passing  of  trains.  The 
company  claimed  exemption  from  liability  on  the  ground  that  the 
engineer  and  conductor  were  fellow-servants,  and  that  the  engineer  had 
assumed  by  his  contract  the  risk  of  the  negligence  of  the  conductor, 
and  also  that  public  policy  forbade  a  recovery  in  such  cases ;  but  the 
court  rejected  both  positions.  In  Railway  Co.  v.  Keary,  (3  Ohio  St.  201,) 
the  same  court  affirmed  the  doctrine  thus  declared,  and  held  that  where 
a  brakeman  in  the  employ  of  a  railroad  company,  on  a  train  under  the 
control  of  a  conductor  having  exclusive  command,  was  injured  by  the 
carelessness  of  the  conductor,  the  company  was  responsible,  holding  that 
the  conductor  was  the  representative  of  the  company  upon  which  rested 
the  obligation  to  manage  the  train  with  skill  and  care.  In  its  opinion  the 
court  said  no  service  was  common  that  did  not  admit  a  common  participa- 
tion, and  no  servants  were  fellow-servants  when  one  was  placed  in  control 
over  the  other.  In  Berea  Stone  Co.  v.  Kraft,  (31  Ohio  St.  287,)  decided 
in  1877,  that  court  held  that  a  master  was  liable  for  an  injury  to  a  serv- 
ant resulting  from  the  negligence  of  a  superior  servant.  There  the 
corporation  was  organized  to  quarry  and  manufacture  stone,  and,  whilst 
in  the  employment  of  the  company  and  engaged  in  loading  stone  on  its 
cars,  one  of  the  employes  received  an  injury  through  the  carelessness  and 
negligence  of  an  agen-t  and  servant  of  the  company  in  the  selection  and 
use  of  unsafe  and  dangerous  implements  and  machinery  for  the  purpose 
of  loading  the  stone  upon  the  cars  for  transportation.  The  unsafe  and 
defective  machinery  was  selected  by  the  foreman  of  the  quarry.  It  was 
contended  that  the  foreman  and  the  laborers  under  him  were  fellow-serv- 
ants, but  the  court  held  that  the  foreman,  occupying  substantially  the 
relation  of  principal,  was  in  no  just  or  proper  sense  a  fellow-servant,  nor 
in  what  might  be  properly  denominated  a  common  service,  and  said : 
"The  relation  existing  between  them  was  such  as  brings  the  case  clearly 
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within  the  rule  established  by  repeated  adjudications  of  this  court  and 
now  firmly  settled  in  the  jurisprudence  of  the  State:  that  where  one  servant  is 
placed  by  his  employer  in  a  position  of  subordination  to  and  subject 
to  the  orders  and  control  of  another,  and  such  inferior  servant,  without 
fault,  and  while  in  the  discharge  of  his  duties,  is  injured  by  the  negli- 
gence of  the  superior  servant,  the  master  is  liable  for  such  injury."  It 
will  be  observed  that  the  court  states  in  this  opinion  that  the  rule  of 
liability  was  then  firmly  settled  in  the  jurisprudence  of  the  State.  If 
any  rule  of  law  can  be  considered  as  settled  by  judicial  decisions,  that 
rule  is  settled  as  the  law  of  Ohio.  The  question  is  not  whether  that  is 
the  best  law  for  Ohio,  but  whether  it  is  the  law  of  that  State.  It  will  be 
time  to  consider  of  its  change  or  improvement  when  that  matter  is  sub- 
mitted to  us,  which  is  not  yet.  If  the  law  were  expressed  in  a  statute, 
no  Federal  court  would  presume  to  question  its  efficacy  and  binding 
force.  The  law  of  the  State  on  many  subjects  is  found  only  in  the 
decisions  of  its  courts,  and  when  ascertained  and  relating  to  a  subject 
within  the  authority  of  the  State  to  regulate,  it  is  equally  operative  as  if 
embodied  in  a  statute,  and  must  be  regarded  and  followed  by  the  Federal 
courts  in  determining  causes  of  action  affected  by  it  arising  within  the 
State.  (Bucher  v.  Cheshire  E.  R.  Co.,  125  U.  S.  525;  Detroit  v.  Osborne, 
135  U.  S.  492,  497.)  For  those  courts  to  disregard  the  law  of  the  State  as 
thus  expressed  upon  any  theory  that  there  is  a  general  law  of  the  country 
on  the  subject  at  variance  with  it,  in  cases  where  the  causes  of  action 
have  arisen  in  the  State,  and  which,  if  tried  in  the  State  courts,  would  be 
governed  by  it,  would  be  nothing  less  than  an  attempt  to  control  the  State 
in  a  matter  in  which  the  State  is  not  amenable  to  Federal  authority  by 
the  opinions  of  individual  Federal  judges  at  the  time  as  to  what  the  gen- 
eral law  ought  to  be, — a  jurisdiction  which  they  never  possessed,  and 
which,  in  my  judgment,  should  never  be  conceded  to  them.  That  doctrine 
would  inevitably  lead  to  a  subversion  of  the  just  authority  of  the  State 
in  many  matters  of  public  concern.  It  would  also  be  in  direct  conflict 
with  section  721  of  the  Revised  Statutes,  which  declares  that  "the  laws  of 
the  several  States,  except  where  the  Constitution,  treaties,  or  statutes  of 
the  United  States  otherwise  require  or  provide,  shall  be  regarded  as  rules 
of  decision  in  trials  at  common  law  in  the  courts  of  the  United  States,  in 
cases  where  they  apply."  This  provision  is  a  re-enactment  of  section  34 
of  the  orginal  judiciary  act.  (1  Stat.  92.)  Under  the  term  laws,  as  here 
mentioned,  are  included  not  merely  those  rules  and  regulations  having 
the  force  of  law  which  are  expressed  in  the  statutes  of  the  States,  but  also 
those  which  are  expressed  in  the  decisions  of  their  judicial  tribunals. 
The  latter  are  far  more  numerous  and  touch  much  more  widely  the 
interests  and  rights  of  the  citizens  of  a  State  in  their  varied  relations  to  each 
other  and  to  society  in  the  acquisition,  enjoyment,  and  transmission  of 


property,  and  the  enforcement  of  rights  and  redress  of  wrongs.  The 
term  laws  in  the  Constitution  and  the  statutes  of  the  United  States  is  not 
limited  solely  to  legislative  enactments  unless  so  declared  or  indicated  by 
the  context.  When  the  Fourteenth  Amendment  ordains  that  no  State 
shall  deny  to  any  person  within  its  jurisdiction  "the  equal  protection  of 
the  laws"  it  means  equal  protection  not  merely  by  the  statutory  enact- 
ments of  the  State,  but  equal  protection  by  all  the  rules  and  regulations 
which,  having  the  force  of  law,  govern  the  intercourse  of  its  citizens  with 
each  other  and  their  relations  to  the  public,  and  find  expression  in  the 
usages  and  customs  of  its  people  and  in  the  decisions  of  its  tribunals. 
The  guaranty  of  this  great  amendment,  "as  to  the  equal  protection  of  the 
laws,"  would  be  shorn  of  half  of  its  efficacy,  if  it  were  limited  in  its  ap- 
plication only  to  written  laws  of  the  several  States,  and  afforded  no  pro- 
tection against  an  unequal  administration  of  their  unwritten  laws.  It 
has  never  been  denied,  that  I  am  aware  of,  that  decisions  of  the  regular 
judicial  tribunals  of  a  State,  especially  when  concurring  for  a  succession 
of  years,  are,  at  least,  evidence  of  what  the  law  of  the  State  is  on  the 
points  adjudged.  The  law,  being  thus  shown,  is  as  obligatory  upon  those 
points  in  another  similar  case,  arising  in  the  State,  as  if  expressed  in  the 
most  formal  statutory  enactments.  If  this  is  not  so,  I  may  ask,  in  antici- 
pation of  what  I  may  say  hereafter,  what  becomes  of  the  judicial  inde- 
pendence of  the  States? 

The  doctrine  that  the  application  of  the  so-called  general  and  unwritten 
law  of  the  country  to  control  a  State  law,  as  expressed  by  its  courts,  in 
conflict  with  it,  has  the  sanction  of  Congress  by  its  supposed  knowledge 
of  the  decisions  of  this  court  to  that  effect,  and  its  subsequent  silence 
respecting  them,  does  not  strike  me  as  having  any  persuasive  force.  The 
silence  of  Congress  against  judicial  encroachments  upon  the  authority  of 
the  States  cannot  be  held  to  estop  them  from  asserting  the  sovereign 
rights  reserved  to  them  by  the  Tenth  Amendment  of  the  Constitution. 
Such  silence  can  neither  augment  the  powers  of  the  general  government 
nor  impair  those  of  the  States.  Silence  by  one  or  both  will  not  change 
the  Constitution  and  convert  the  national  government  from  one  of  dele- 
gated and  limited  powers,  or  dwarf  the  States  into  subservient  depend- 
encies. Acquiescence  in  or  silence  under  unauthorized  power  can  never 
give  legality  to  its  exercise  under  our  form  of  government. 

Marshall,  when  a  member  of  the  Virginia  convention  called  to  consider 
the  question  of  the  adoption  of  the  Constitution  of  the  United  States,  in 
answer  to  an  enquiry  as  to  the  laws  of  what  State  a  contract  would  be 
determined,  answered  :  "By  the  laws  of  the  State  where  the  contract 
was  made.  According  to  those  laws,  and  those  only,  can  it  be  decided." 
(3  Elliott's  Debates,  556.) 

Judge  Tucker,  in  the  appendix  to  the  first  volume  of  his  edition  of 
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Blackstone,  says  that  the  common  law  has  been  variously  administered 
or  adopted  in  the  several  States.  Is  the  Federal  judicial  department  to 
force  upon  these  States  views  of  the  common  law  which  their  courts  and 
people  have  repudiated?  I  cannot  assent  to  the  doctrine  that  there  is  an 
atmosphere  of  general  law  floating  about  all  the  States,  not  belonging  to 
any  of  them,  and  of  which  the  Federal  judges  are  the  especial  possessors 
and  guardians,  to  be  applied  by  them  to  control  judicial  decisions  of  the 
State  courts  whenever  they  are  in  conflict  with  what  those  judges  consider 
ought  to  be  the  law. 

The  present  case  presents  some  singular  facts.  The  verdict  and  judg- 
ment of  the  court  below  were  in  conformity  with  the  law  of  Ohio,  in 
which  State  the  cause  of  action  arose  and  the  case  was  tried,  and  this 
court  reverses  the  judgment  because  rendered  in  accordance  with  that 
law,  and  holds  it  to  have  been  error  that  it  was  not  rendered  according  to 
some  other  law  than  that  of  Ohio,  which  it  terms  the  general  law  of  the 
country.  This  court  thus  assumes  the  right  to  disregard  what  the  judi- 
cial authorities  of  that  State  declare  to  be  its  law,  and  to  enforce  upon 
the  State  some  other  conclusion  as  law  which  it  has  never  accepted  as  such, 
but  always  repudiated.  The  fireman,  who  was  so  dreadfully  injured  by 
the  collision  caused  by  the  negligence  of  the  conductor  of  the  engine, 
that  his  right  arm  had  to  be  amputated  from  the  shoulder  and  his  right  leg 
was  rendered  useless,  could  obtain  some  remedy  from  the  company  by  the 
law  of  Ohio  as  declared  by  its  courts,  but  this  court  decides,  in  effect, 
that  that  law,  thus  declared,  shall  not  be  treated  as  its  law,  and  that  the 
case  shall  be  governed  by  some  other  law  which  denies  all  remedy  to  him. 
Had  the  case  remained  in  the  State  court,  where  the  action  was  com- 
menced, the  plaintiff  would  have  had  the  benefit  of  the  law  of  Ohio. 
The  defendant  asked  to  have  the  action  removed,  and  obtained  the  re- 
moval to  a  Federal  court  because  it  is  a  corporation  of  Maryland,  and 
thereby  a  citizen  of  that  State  by  a  fiction  adopted  by  this  court  that 
members  of  a  corporation  are  presumed  to  be  citizens  of  the  State  where 
the  corporation  was  created,  a  presumption  which,  in  many  cases,  is 
contrary  to  the  fact,  but  against  which  no  averment  or  evidence  is 
held  admissible  for  the  purpose  of  defeating  the  jurisdiction  of  a  Fed- 
eral court.  (Louisville  Railroad  Co.  v.  Letson,  2  How.  497 ;  Cowks  v. 
Mercer  County,  7  Wall.  721 ;  Paul  v.  Virginia,  8  Wall.  168-178;  Steam- 
ship Go.  v.  Tugman,  106  U.  S.  120.)  Thus  in  this  case  a  foreign  corpora- 
tion not  a  citizen  of  the  State  of  Ohio,  where  the  cause  of  action  arose,  is 
considered  a  citizen  of  another  State  by  a  fiction,  and  then,  by  what  the 
court  terms  the  general  law  of  the  country,  but  which  this  court  held  in 
Wheaton  v.  Peters  has  no  existence  in  fact,  is  given  an  immunity  from 
liability  in  cases  not  accorded  to  a  citizen  of  that  State  under  like  circum- 
stances. Many  will  doubt  the  wisdom  of  a  system  which  permits  such  a 
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vast  difference  in  the  administration  of  justice  for  injuries  like  those  in  this 
case,  between  the  courts  of  the  State  and  the  courts  of  the  United  States. 

I  am  aware  that  what  has  been  termed  the  general  law  of  the  country — 
which  is  often  little  less  than  what  the  judge  advancing  the  doctrine  thinks 
at  the  time  should  be  the  general  law  on  a  particular  subject — has  been 
often  advanced  in  judicial  opinions  of  this  court  to  control  a  conflicting 
law  of  a  State.  I  admit  that  learned  judges  have  fallen  into  the  habit  of 
repeating  this  doctrine  as  a  convenient  mode  of  brushing  aside  the  law  of 
a  State  in  conflict  with  their  views.  And  I  confess  that,  moved  and 
governed  by  the  authority  of  the  great  names  of  those  judges,  I  have, 
myself,  in  many  instances,  unhesitatingly  and  confidently,  but  I  think 
now  erroneously,  repeated  the  same  doctrine.  But,  notwithstanding 
the  great  names  which  may  be  cited  in  favor  of  the  doctrine,  and  not- 
withstanding the  frequency  with  which  the  doctrine  has  been  reiterated, 
there  stands,  as  a  perpetual  protest  against  its  repetition,  the  Constitu- 
tion of  the  United  States,  which  recognizes  and  preserves  the  autonomy 
and  independence  of  the  States — independence  in  their  legislative 
and  independence  in  their  judicial  departments.  Supervision  over 
either  the  legislative  or  the  judicial  action  of  the  States  is  in  no  case  per- 
missible except  as  to  matters  by  the  Constitution  specially  authorized 
or  delegated  to  the  United  States.  Any  interference  with  either,  ex- 
cept as  thus  permitted,  is  an  invasion  of  the  authority  of  the  State  and,  to 
that  extent,  a  denial  of  its  independence.  As  said  by  this  court,  speaking 
through  Mr.  Justice  Nelson,  "  the  general  government  and  the  States,  al- 
though both  exist  within  the  same  territorial  limits,  are  separate  and 
distinct  sovereignties,  acting  separately  and  independently  of  each  other, 
within  their  respective  spheres.  The  former  in  its  appropriate  sphere  is 
supreme;  but  the  States  within  the  limits  of  their  powers  not  granted,  or, 
in  the  language  of  the  Tenth  Amendment,  'reserved,'  are  as  independent 
of  the  general  government  as  that  government  within  its  sphere  is  inde- 
pendent of  the  States."  (The  Collector  v.  Day,  11  Wall.  113,  124.) 

To  this  autonomy  and  independence  of  the  States  their  legislation  must 
be  as  free  from  coercion  as  if  they  were  separated  entirely  from  connection 
with  the  Union.  There  must  also  be  the  like  freedom  from  coercion  or 
supervision  in  the  action  of  their  judicial  authorities.  Upon  all  matters  of 
cognizance  by  the  States,  over  which  power  is  not  granted  to  the  general 
government,  the  judiciary  must  be  as  free  in  its  action  as  the  courts  of  the 
United  States  are  independent  of  the  State  courts  in  matters  subject  to 
Federal  cognizance.  "Such  being  the  separate  and  independent  con- 
dition of  the  States  in  our  complex  system,  as  recognized  by  the  Constitu- 
tion, and  the  existence  of  which  is  so  indispensable,  that,  without  them, 
the  general  government  itself  would  disappear  from  the  family  of  nations, 
it  would  seem  to  follow,"  as  said  by  the  court  in  the  case  cited,  "as  a 
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reasonable,  if  not  a  necessary,  consequence,  that  the  means  and  instru- 
mentalities employed  for  carrying  on  the  operations  of  their  governments, 
for  preserving  their  existence,  and  fulfilling  the  high  and  responsible  duties 
assigned  to  them  in  the  Constitution,  should  be  left  free  and  unimpaired, 
should  not  be  liable  to  be  crippled,  much  less  defeated,  by  the  taxing 
power  of  another  government,"  to  which  we  may  add,  nor  by  the  super- 
vision and  action  of  another  government  in  any  form.  "We  have 
said,"  continues  the  court  in  the  same  case,  "  that  one  of  the  reserved 
powers  was  that  to  establish  a  judicial  department ;  it  would  have  been 
more  accurate,  and  in  accordance  with  the  existing  state  of  things  at  the 
time,  to  have  said  the  power  to  maintain  a  judicial  department.  All  of 
the  thirteen  States  were  in  possession  of  this  power,  and  had  exercised  it 
at  the  adoption  of  the  Constitution ;  and  it  is  not  pretended  that  any  grant 
of  it  to  the  general  government  is  found  in  that  instrument.  It  is,  there- 
fore, one  of  the  sovereign  powers  vested  in  the  States  by  their  constitutions, 
which  remained  unaltered  and  unimpaired,  and  in  respect  to  which  the 
State  is  as  independent  of  the  general  government  as  that  government  is 
independent  of  the  States." 

Such  being  the  nature  of  the  judicial  department,  and  the  free  ex- 
ercise of  its  powers  being  essential  to  the  independence  of  the  States,  how 
can  it  be  said  that  its  decisions  as  to  the  law  of  the  State,  upon  a  matter 
subject  to  its  cognizance,  can  be  ignored  and  set  aside  by  the  courts  of  the 
United  States  for  the  law  or  supposed  law  of  another  State  or  sovereignty, 
be  it  the  general  or  special  law  of  that  State  or  sovereignty?  If  a  Fed- 
eral court  exercise  its  duties  within  one  of  the  States  where  the  law  on  the 
subject  under  consideration  is  uncertain  and  unsettled,  "where,"  as  Chief 
Justice  Marshall  said,  "the  State  courts  afford  no  light,"  it  must,  as  we 
have  already  stated,  exercise  an  independent  judgment  thereon,  and  pro- 
nounce such  judgment  as  it  deems  just.  But  no  foreign  law,  or  law  out 
of  the  State,  whether  general  or  special,  or  any  conception  of  the  court 
as  to  what  the  law  ought  to  be,  has  any  place  for  consideration  where  the 
law  of  the  State  in  which  the  action  is  pending  is  settled  and  certain.  A 
law  of  the  State  of  that  character,  whether  expressed  in  the  form  of  a 
statute  or  in  the  decisions  of  the  judicial  department  of  the  government, 
cannot  be  disregarded  and  overruled,  and  another  law,  or  notion  of  what 
the  law  should  be,  substituted  in  its  place  without  a  manifest  usurpation 
by  the  Federal  authorities.  I  cannot  permit  myself  to  believe  that  any 
such  conclusion,  when  more  fully  examined,  will  ultimately  be  sustained 
by  this  court.  I  have  an  abiding  faith  that  this,  like  other  errors,  will, 
in  the  end  "die  among  its  worshippers." 

The  independence  of  the  States,  legislative  and  judicial,  on  all  matters 
within  their  cognizance  is  as  essential  to  the  existence  and  harmonious 
workings  of  our  Federal  system,  as  is  the  legislative  and  judicial  suprem- 
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acy  of  the  Federal  government  in  all  matters  of  national  concern.  Noth- 
ing can  be  more  disturbing  and  irritating  to  the  States  than  an  attempted 
enforcement  upon  its  people  of  a  supposed  unwritten  law  of  the  United 
States,  under  the  designation  of  the  general  law  of  the  country,  to  which 
they  have  never  assented  and  which  has  no  existence  except  in  the  brain 
of  the  Federal  judges  in  their  conceptions  of  what  the  law  of  the  States 
should  be  on  the  subjects  considered. 

The  theory  upon  which  inferior  courts  of  the  United  States  take  juris- 
diction within  the  several  States  is,  when  a  right  is  not  claimed  under  the 
Constitution,  laws,  or  treaties  of  the  United  States,  that  they  are  bound 
to  enforce,  as  between  the  parties,  the  law  of  the  State.  It  was  never 
supposed  that,  upon  matters  arising  within  the  States,  any  law  other 
than  that  of  the  State  would  be  enforced,  or  that  any  attempt  would  be 
made  to  enforce  any  other  law.  It  was  never  supposed  that  the  law  of 
the  State  would  be  enforced  differently  by  the  Federal  courts  sitting 
in  the  State,  and  the  State  courts ;  that  there  could  be  one  law  when  a 
suitor  went  into  the  State  courts  and  another  law  when  the  suitor  went 
into  the  Federal  courts,  in  relation  to  a  cause  of  action  arising  within  the 
State — a  result  which  must  necessarily  follow  if  the  law  of  the  State  can  be 
disregarded  upon  any  view  which  the  Federal  judges  may  take  of  what 
the  law  of  the  State  ought  to  be  rather  than  what  it  is. 

As  said  by  the  Supreme  Court  of  Pennsylvania  at  an  early  day — as  far 
back  as  1798 — "the  government  of  the  United  States  forms  a  part  of  the 
government  of  each  State."  (Respublica  v.  Cobbett,  3  Dall.  473.)  To 
which  the  same  court,  over  a  half  century  later,  added  :  *'  It  follows  that 
its  courts  are  the  courts  of  each  State ;  they  administer  justice  according 
to  the  laws  of  the  State  as  construed  and  settled  by  its  own  supreme 
tribunal.  This  has  been  more  than  once  solemnly  determined  by  the 
Supreme  Court  of  the  Union  to  be  the  rule  of  their  decision,  whenever 
the  construction  of  the  Constitution  of  the  United  States,  treaties,  or  acts 
of  Congress  does  not  come  in  question."  (Commonwealth  v.  Pittsburg  and 
Conndsvilk  R.  R.  Co.,  58  Pa.  St.  44.) 

In  Shelby  v.  Guy,  (11  Wheat.  362,  365,)  this  court,  in  considering 
the  meaning  to  be  given  to  the  words  "beyond  the  seas,"  in  a  statute  of 
limitations  of  Tennessee,  said:  "That  the  statute  laws  of  the  States  must 
furnish  the  rule  of  decision  to  this  court  so  far  as  they  comport  with  the 
Constitution  of  the  United  States  in  all  cases  arising  within  the  respective 
States,  is  a  position  that  no  one  doubts.  Nor  is  it  questionable  that  a 
fixed  and  received  construction  of  their  respective  statute  laws,  in  their 
own  courts,  makes,  in  fact,  a  part  of  the  statute  law  of  the  country,  how- 
ever we  may  doubt  the  propriety  of  that  construction.  It  is  obvious  that 
this  admission  may,  at  times,  involve  us  in  seeming  inconsistencies,  as, 
where  States  have  adopted  the  same  statutes  and  their  courts  differ  in  the 
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construction.  Yet  that  course  is  necessarily  indicated  by  the  duty  imposed 
on  us  to  administer,  as  between  certain  individuals,  the  laws  of  the  respective 
States,  according  to  tJie  best  lights  we  possess  of  what  those  laws  are." 

In  Beauregard  v.  New  Orleans,  (18  How.  497,  502,)  which  was  before 
us  in  1855,  this  court,  in  speaking  through  Mr.  Justice  Campbell,  said: 
"The  constitution  of  this  court  requires  it  to  follow  the  laws  of  the  several 
States  as  rules  of  decision  wherever  they  properly  apply.  And  the 
habit  of  the  court  has  been  to  defer  to  the  decisions  of  their  judicial  tri- 
bunals upon  questions  arising  out  of  the  common  law  of  the  State,  especially 
when  applied  to  the  title  of  lands.  No  other  course  could  be  adopted 
with  any  regard  to  propriety.  Upon  cases  like  the  present  the  relation  of 
the  courts  of  the  United  States  to  a  State  is  the  same  as  that  of  its  own 
tribunals.  They  administer  the  laws  of  the  State,  and  to  fulfil  that 
duty  they  must  find  them  as  they  exist  in  the  habits  of  the  people  and  in 
the  exposition  of  their  constituted  authorities.  Without  ifiis  the  peculiar 
organization  of  the  judicial  tribunals  of  the  States  and  tJie  Union  would  be  pro- 
ductive of  the  greatest  mischief  and  confusion." 

The  position  that  the  plaintiff,  the  fireman,  voluntarily  assumed  the  risk 
in  this  case,  because  he  knew  the  helper  had  no  right  to  the  track  without 
orders,  and  there  was  possibly  a  local  train  somewhere  on  the  track,  by  con- 
tinuing on  the  train  instead  of  leaving  it,  does  not  strike  me  as  having  much 
force.  It  was  not  considered  of  sufficient  importance  to  be  called  to  the 
attention  of  the  court  below,  or  of  the  jury.  Its  suggestion  now  seems  to 
be  an  afterthought  of  counsel.  It  is  not  positively  shown  that  any  special 
orders  as  to  the  movement  of  the  helper  on  its  return,  or  any  information 
as  to  the  use  or  freedom  of  the  road,  were  received  by  the  engineer  from 
the  train  dispatcher;  but  the  fireman  had  no  actual  knowledge  on  that 
point,  though  he  had  a  right  to  presume  that  such  was  the  case,  from  the 
fact  that  immediately  upon  the  receipt  of  an  order  given  to  the  conductor, 
at  Burr's  Mills,  the  latter  directed  that  the  helper  start  back.  Nor  did 
the  fireman  have  any  actual  knowledge  whether  the  train  he  was  directed 
to  follow  was  or  was  not  a  regular  scheduled  train,  though  he  had  a  right 
to  presume  that  it  was,  from  the  orders  of  the  conductor.  His  informa- 
tion as  to  what  was  known,  and  consequently  directed  or  omitted,  by  the 
engineer  on  that  subject  was  too  imperfect  for  him  to  act  upon  it.  His 
continuance  as  fireman  on  the  locomotive  after  its  movement  to  return  to 
Bellaire  was  not  with  sufficient  knowledge  of  any  failure  of  the  engineer 
to  give  the  proper  orders  as  to  a  scheduled  train  to  justify  an  abandon- 
ment of  the  locomotive.  It  was  under  the  direction  of  the  engineer,  not 
of  the  fireman,  and  he  may  have  felt  confident  that  it  could  be  run  on 
a  side  track  if  necessary  to  avoid  any  possible  collision  with  a  train  com- 
ing in  the  opposite  direction,  as  was  sometimes  done.  It  would  be  a 
a  dangerous  notion  to  put  into  the  heads  of  firemen  and  other  employes  of 
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a  railroad  company  that  if  they  had  reason  to  believe,  without  positive 
information  on  the  subject,  that  dangers  attended  the  course  pursued  by 
the  movements  of  the  train  under  the  direction  of  its  conductor,  they 
would  be  deemed  to  assume  the  risk  of  such  movements  if  they  did  not 
expostulate  with  him,  and,  if  he  did  not  heed  the  expostulation,  leave 
the  train,  even  after  it  had  commenced  one  of  its  regular  trips.  A  strange 
set  of  legal  questions  would  arise,  more  embarrassing  to  the  courts  than 
the  fellow-servant  question,  if  such  action  should  be  deemed  essential  to 
the  retention  by  the  employe  of  the  right  to  claim  indemnity  for  injuries 
which  might  follow  from  the  course  pursued.  If  the  employes  could 
abandon  a  train  after  it  had  commenced  one  of  its  regular  trips  when  they 
had  reason  to  believe,  without  absolute  information,  that  danger  might 
attend  their  continuance  on  it,  new  strikes  of  employe's  would  spring  up 
to  embarrass  the  commerce  of  the  country  and  annoy  the  community, 
founded  upon  such  alleged  apprehensions.  The  circumstances  attending 
the  cases  in  which  an  employe  has  been  held  to  have  voluntarily  assumed 
the  risks  of  an  irregular,  improper,  or  ill-advised  movement  of  a  train, 
under  directions  of  its  conductor,  are  essentially  different  from  those  of 
the  case  before  us.  The  testimony  in  the  record,  upon  which  the  allega- 
tion is  made  that  the  fireman  voluntarily  assumed  the  risks  taken  by  the 
engineer  with  knowledge  of  their  existence,  is  of  the  most  flimsy  and  un- 
satisfactory character  conceivable.  It  only  discloses  general  ignorance  by 
him  of  what  the  engineer  did,  or  of  information  upon  which  he  acted,  as 
will  be  seen  by  its  perusal.  The  allegation,  which  is  founded  upon  a  few 
broken  and  detached  sentences,  loses  its  entire  force  when  the  context  is 
read.  The  whole  testimony  bearing  upon  this  subject  is  given  in  a  note 
at  the  foot  of  this  dissent. 

It  only  remains  to  notice  the  observations  made  upon  the  decision  in 
the  jRoss  case,  which  seem  to  me  to  greatly  narrow  its  effect  and  destroy 
its  usefulness  as  a  protection  to  employes  in  the  service  of  large  corpora- 
tions, under  the  direction  and  control  of  supervising  agents.  That  was 
an  action  brought  by  a  locomotive  engineer  in  the  employ  of  the  Chicago, 
Milwaukee  and  St.  Paul  Railroad  Company  to  recover  damages  for 
injuries  received  in  a  collision  which  was  caused  by  the  negligence  of  the 
conductor  of  the  train.  The  company  claimed  exemption  from  liability 
on  the  ground  that  the  conductor  and  engineer  were  fellow-servants ;  but 
the  court  charged  the  jury  that  it  was  clear  that  if  the  company  saw  fit 
to  place  one  of  its  employes  under  the  control  and  direction  of  another, 
then  the  two  were  not  fellow-servants  engaged  in  the  same  common  em- 
ployment, within  the  meaning  of  the  rule  of  law  which  was  the  subject 
of  consideration,  and  that  by  its  general  order  the  company  made  the 
engineer,  in  an  important  sense,  subordinate  to  the  conductor.  To  this 
charge  exceptions  were  taken.  The  correctness  of  the  charge  was  the 
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question  discussed  in  the  case  by  counsel,  and  determined  by  the  court. 
Its  correctness  was  necessarily  sustained  by  the  judgment  of  affirmance, 
which  could  not  have  been  rendered  if  the  exceptions  to  it  were  well  taken. 
The  majority  of  the  court  in  their  opinion,  whilst  admitting  that  the 
charge  is  much  like  the  one  in  the  present  case,  and  might  be  well  said 
to  be  sufficient  authority  for  sustaining  and  affirming  the  judgment,  con- 
tend that  the  court  did  not  attempt  to  approve  the  instruction  generally, 
but  simply  held  that  it  was  not  erroneous  as  applied  to  the  facts  of  the 
case,  and  in  support  of  this  view  cite  the  language  of  the  court  used  to 
show  that  the  conductor  of  a  railway  company,  exercising  certain  author- 
ity, represents  the  company,  and,  therefore,  for  injuries  resulting  from  his 
negligent  acts  the  company  was  responsible,  and  the  statement  that  the 
case  required  no  further  decision.  Clearly,  it  did  not  require  any  further 
decision  for  it  covers  the  instruction  objected  to,  that  if  the  company  saw 
fit  to  place  one  of  its  employes  under  the  control  and  direction  of  another 
then  the  two  were  not  fellow-servants  engaged  in  the  same  employment 
within  the  meaning  of  the  rule  of  law  as  to  fellow-servants.  A  conduc- 
tor of  a  railway  company,  directing  the  movements  of  its  train,  and  hav- 
ing its  general  management,  illustrates  the  general  doctrine  asserted  and 
sought  to  be  maintained  throughout  the  opinion  in  the  Ross  case,  that 
railroad  companies  in  their  operations,  extending  in  some  instances  hun- 
dreds and  even  thousands  of  miles,  and  passing  through  different  States, 
must  necessarily  act  through  superintending  agents ;  employes  subordinate 
to  the  company,  but  superior  to  the  employe's  placed  under  their  direction 
and  control.  The  necessity  of  this  doctrine  of  subordinate  agencies  stand- 
ing for  and  representing  the  company  was  well  illustrated  in  the  duties 
and  powers  of  a  conductor  of  a  train  or  engine.  They  were  stated  as  an 
illustration  of  the  necessity  and  wisdom  of  the  rule,  and  not  to  weaken 
or  narrow  the  general  doctrine  asserted  in  the  decision  of  the  court,  and 
which  its  opinion,  in  almost  every  line,  attempted  to  maintain.  The  ne- 
cessity of  subordinate  agencies  exists  whenever  a  train  or  engine  is  removed 
from  the  immediate  presence  and  direction  of  the  head  officers  of  the 
company. 

The  opinion  of  the  majority  not  only  limits  and  narrows  the  doctrine  of 
the  Ross  case,  but,  in  effect,  denies,  even  with  the  limitations  placed  by 
them  upon  it,  the  correctness  of  its  general  doctrine,  and  asserts  that  the 
risks  which  an  employe  of  a  company  assumes  from  the  service  which  he 
undertakes  is  from  the  negligence  of  one  in  immediate  control,  as  well  as 
from  a  co-worker,  and  that  there  is  no  superintending  agency  for  which 
a  corporation  is  liable,  unless  it  extends  to  an  entire  department  of 
service. 

A  conclusion  is  thus  reached  that  the  company  is  not  responsible  in  the 
present  case  for  injuries  received  by  the  fireman  from  the  negligent  acts 
of  the  conductor  of  the  engine. 
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There  is  a  marked  distinction  in  the  decisions  of  different  courts  upon 
the  extent  of  liability  of  a  corporation  for  injuries  to  its  servants  from 
persons  in  their  employ.  One  course  of  decisions  would  exempt  the  cor- 
poration from  all  responsibility  for  the  negligence  of  its  employes,  of  every 
grade,  whether  exercising  supervising  authority  and  control  over  other 
employes  of  the  company  or  otherwise.  Another  course  of  decisions 
would  hold  a  corporation  responsible  for  all  negligent  acts  of  its  agents, 
subordinate  to  itself,  when  exercising  authority  and  supervision  over  other 
employes.  The  latter  course  of  decisions  seems  to  me  most  in  accordance 
with  justice  and  humanity  to  the  servants  of  a  corporation. 

I  regret  that  the  tendency  of  the  decision  of  the  majority  of  the  court 
in  this  case  is  in  favor  of  the  largest  exemptions  of  corporations  from  lia- 
bility. The  principle  in  the  Ross  case  covers  this  case,  and  requires,  in 
my  opinion,  a  judgment  of  affirmance. 

NOTE, — The  detached  and  broken  sentences,  upon  which  the  allegation  is  made 
that  the  plaintiff  voluntarily  assumed  the  risk  in  the  case,  are  printed  in  italics  in 
the  passage  from  the  record  in  which  they  are  given  below  with  their  context : 

As  to  orders  received  on  the  morning  the  train  started  back  to  Bellaire  : 

Record,  p.  40. — "  Q.  Now,  Mr.  Baugh,  do  you  know  of  any  orders  that  was  re- 
ceived that  morning  by  your  train  ?  A.  Yes,  sir. 

"Q.  What  do  you  know  of?  A.  All  I  know  is  an  order  thrown  off  while  we 
were  at  Burr's  Mills,  and  I  gave  it  to  the  engineer,  and  he  told  me  to  let  him  out ; 
that  we  would  go. 

"  Q.  What  was  that  order  ?    A.  I  don't  know. 

"  Q.  Do  you  know  what  it  was  ?     A.  No,  sir. 

"  Q.  What  happened  immediately  after  you  gave  your  engineer  that  order  ?  A. 
He  told  me  to  let  him  out. 

"  Q.  What  did  happen  immediately  after  you  gave  that  order  to  the  engineer  ? 
A.  He  started  to  go. 

"  Q.  Who  opened  the  switch  ?    A.  I  did  it. 

"  Q.  What  did  you  do  then  ?    A.  Shut  the  switch  and  got  on  the  engine." 
*  *  *  *  *  #  * 

Record,  p.  41. — "  Q.  Do  you  know  what  time  it  was  when  you  started  out  of  the 
switch  at  Burr's  ?  A.  No,  sir. 

"Q.  Did  you  know  then  what  time  of  day  it  was?     A.  No,  sir. 

"  Q.  Did  you  pay  any  attention  to  that  at  all  ?  A.  No ;  I  did  not.  It  was  not 
my  business  to  pay  attention. 

"Q.  Well,  I  was  going  to  ask  you  was  that  any  part  of  your  duty?     A.  No,  sir. 

"Q.  Whose  direction  were  you  under?    A.  Under  my  engineer's. 

"  Q.  Did  you  receive  any  orders  as  you  went  west  that  morning  at  Lewis'  Mills  ? 
A.  I  don't  know. 

"Q.  On  your  helper,  who  received  the  orders?  A.  The  engineer  did.  He  re- 
ceived all  the  orders." 

Record,  p.  47.—"  Q.  Now,  Mr.  Baugh,  when  you  got  up  to  Burr's  Mill,  to  that 
turn-table,  just  explain  to  the  jury  the  process  by  which  that  engine  would  get 
back  to  Bellaire  ?  A.  We  had  all  the  trains  on  the  road  to  contend  with,  and  we 
had  to  run  inside  tracks  when  coming  down  to  keep  out  of  the  way  of  them. 
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"  Q.  When  did  you  first  learn  the  fact  that  you  had  to  keep  out  of  the  way — 
out  of  the  way  of  what  trains  ?  A.  All  the  trains  that  was  expected. 

"  Q.  The  schedule  trains,  would  it  not  be  ?     A.  I  reckon. 

"  Q.  What  was  the  process — what  right  had  you  to  go  back  after  you  got  to  Burr's 
Mills  or  the  turn-table  ?  You  had  no  right  to  the  track  at  all  unless  you  had  orders, 
had  you  ?  A.  No,  sir  ;  didn't  have  no  right  without  orders. 

"  Q.  And  you  proposed  to  get  a  right  to  the  track  by  writing  an  order  which 
you  have  said  you  did  write  ?  A.  I  was  going  to  flag  on  the  engine.  I  did  not 
want  to  run  them  on  my  orders. 

"  Q.  You  had  been  running  the  length  of  time,  whatever  it  was ;  you  knew  the 
time  of  this  local  train  out  of  Bellaire  ?  A.  No,  sir. 

"  Q.  You  were  in  the  habit  of  meeting  it?  A.  I  did  not  know  what  time  they 
left. 

"  Q.  You  knew  where  you  met  them  always  ?  A.  No,  sir  ;  we  would  not  meet 
them  perhaps  once  in  a  month  We  would  not  meet  them  once  a  month  some- 
times. 

"  Q.  You  knew  the  time  of  the  local  train  ?     A.  No,  sir. 

"  Q.  You  knew  there  was  a  local  train  on  the  road  running  out  of  Bellaire  in  the 
morning  ?  A.  Yes,  sir. 

"  Q.  You  knew  when  you  were  running — knew  where  you  met  them  ?  A.  I  did 
not  know  anything  about  it  that  time. 

"  Q.  Is  it  not  a  part  of  your  duty  to  learn  these  things  ?  I  want  to  know  if  you 
did  not  know  that  there  was  a  local  train  and  has  been  the  last  for  ten  years 
running  out  of  Bellaire  about  the  same  time — about  the  same  hour  and  the  same 
minute.  A.  No,  indeed  ;  I  did  not. 

"  Q.  And  you  were  at  work  at — in  the  shops  and  yard  and  did  not  know  any- 
thing about  it?  A.  No,  sir;  I  did  not. 

"  Q.  You  entirely  overlooked  that  fact  ?     No  answer." 

*  '  #  *  *  *  -x-  * 

Record,  p.  49. — "Q.  Did  you  know  that  there  was  a  local  train  coming  out  about  that 
time?  A.  I  knew  there  was  a  local  train  on  the  road  some  place. 

"  Q.  Between  you  and  Bellaire  ?     A.  Yes,  sir. 

"  Q.  I  wish  you  would  explain  to  the  jury  what  you  mean  by  flagging.  You  say 
your  intention  was  to  flag  down  to  Bellaire.  How  is  that  done?  A.  We  make 
out  an  order  and  give  it  to  the  engineer  on  the  train  we  want  to  follow ;  sign  the 
engineer's  name ;  and  I  went  with  this  flag  on  the  train,  and  our  engine  followed 
behind  until  we  met  another  train,  and  then  we  would  side  track  there  and  pass. 

"  Q.  That  is,  you  would  keep  far  enough  ahead  so  that  if  you  met  a  train  you 
would  signal  it  and  stop  the  train  ?  A.  I  would  go  right  on  the  train  that  had 
the  right  of  way  of  the  track  and  our  engine  followed  after." 


Land  which,  at  the  time  of  the  grant  of  July  2,  1864,  of  public  lands  to 
the  Northern  Pacific  Railroad  Company,  was  segregated  from  the  pub- 
lic lands  within  the  limits  of  the  grant  by  reason  of  a  prior  preemption 
claim  to  it,  did  not,  by  the  cancellation  of  the  preemption  right  before 
the  location  of  the  grant,  pass  to  the  company,  but  remained  part  of 
the  public  lands  of  the  United  States,  subject  to  be  acquired  by  a  sub- 
sequent preemption  settlement  followed  up  to  acquisition  of  title. 


OPINION 

OF    THE 

UNITED   STATES  SUPREME   COURT 

IN 

BARDON  v.  NORTHEEN  PACIFIC  R.R.  CO. 

DELIVERED    BY 
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IN  EQUITY.     The  case  is  stated  in  the  opinion. 

Messrs.  Sanborn  and  Vilas  for  appellant. 

Messrs.  McNaugfit  and  Garland  for  appellee. 

MB.  JUSTICE  FIELD  delivered  the  opinion  of  the  court. 

The  plaintiff,  the  Northern  Pacific  Railroad  Company, 
a  corporation  organized  under  the  act  of  Congress  of  July 
2,  1864,  13  Stat.  365,  c.  217,  entitled,  "An  act  granting 
lands  to  aid  in  the  construction  of  a  railroad  and  telegraph 
line  from  Lake  Superior  to  Puget's  Sound,  on  the  Pacific 
coast,  by  the  northern  route,"  and  having  its  principal 

*  Eeported  in  145  U.  S.  535, 


places  of  business  in  the  city  of  New  York,  in  the  State  of 
New  York,  and  in  the  city  of  St.  Paul,  in  the  State  of 
Minnesota,  brings  this  suit  against  Mary  Bardon,  a  citizen 
of  Wisconsin,  to  charge  her  as  trustee  of  certain  real  prop- 
erty held  by  her  in  that  State,  and  compel  her  to  convey 
the  same  to  the  company. 

The  bill,  as  amended,  sets  forth  the  most  important  pro- 
visions of  the  act  of  Congress  organizing  the  company  and 
authorizing  it  to  "  locate,  construct,  furnish,  maintain  and 
enjoy,  a  continuous  railroad  and  telegraph  line  with  the 
appurtenances,  namely,  beginning  at  a  point  on  Lake 
Superior,  in  the  State  of  Minnesota  or  Wisconsin,  thence, 
westerly,  by  the  most  eligible  railroad  route,  as  should  be 
determined  by  your  orator,  within  the  territory  of  the 
United  States,  on  a  line  north  of  the  forty-fifth  degree  of 
latitude,  to  some  point  on  Puget's  Sound,  with  a  branch 
via  the  valley  of  the  Columbia  River  to  a  point  at  or  near 
Portland,  in  the  State  of  Oregon/'  and  vesting  it  with  the 
powers,  privileges  and  immunities  necessary  to  carry  into 
effect  the  purposes  of  the  act. 

By  the  third  section  of  the  act  a  grant  of  land  is  made 
to  the  company.  The  section,  so  far  as  it  bears  upon  the 
questions  involved,  is  as  follows  : 

"SEC.  3.  And  be  it  further  enacted,  That  there  be,  and 
hereby  is,  granted  to  the  Northern  Pacific  Eailroad  Com- 
pany, its  successors  and  assigns,  for  the  purpose  of  aiding 
in  the  construction  of  said  railroad  and  telegraph  line  to 
the  Pacific  coast,  and  to  secure  the  safe  and  speedy  trans- 
portation of  the  mails,  troops,  munitions  of  war  and  pub- 
lic stores,  over  the  route  of  said  line  of  railway,  every 
alternate  section  of  public  land,  not  mineral,  designated 
by  odd  numbers,  to  the  amount  of  twenty  alternate  sec- 
tions per  mile,  on  each  side  of  said  railroad  line  as  said 
company  may  adopt  through  the  Territories  of  the  United 
States,  and  ten  alternate  sections  of  land  per  mile  on  each 


3 

side  of  said  railroad  whenever  it  passes  through  any  State, 
and  whenever  on  the  line  thereof  the  United  States  have 
full  title,  not  reserved,  sold,  granted  or  otherwise  appro- 
priated, and  free  from  preemption,  or  other  claims  or 
rights,  at  the  time  the  line  of  said  road  is  definitely  fixed, 
and  a  plat  thereof  filed  in  the  office  of  the  Commissioner 
of  the  General  Land  Office  ;  and  whenever,  prior  to  said 
time,  any  of  said  sections  or  parts  of  sections  shall  have 
been  granted,  sold,  reserved,  occupied  by  homestead  set- 
tlers or  preempted,  or  otherwise  disposed  of,  other  lands 
shall  be  selected  by  said  company  in  lieu  thereof,  under 
the  direction  of  the  Secretary  of  the  Interior,  in  alternate 
sections  and  designated  by  odd  numbers,  not  more  than 
ten  miles  beyond  the  limits  of  said  alternate  sections  : 
Provided,  That  if  said  route  shall  be  found  upon  the  line 
of  any  other  railroad  route  to  aid  in  the  construction  of 
which  lands  have  been  heretofore  granted  by  the  United 
States,  as  far  as  the  routes  are  upon  the  same  general  line, 
the  amount  of  land  heretofore  granted  shall  be  deducted 
from  the  amount  granted  by  this  act :  Provided  further, 
That  the  railroad  company  receiving  the  previous  grant  of 
land  may  assign  their  interest  to  said  Northern  Pacific 
Kailroad  Company,  or  may  consolidate,  confederate  and 
associate  with  said  company  upon  the  terms  named  in  the 
first  section  of  this  act." 

The  Northern  Pacific  Eailroad  Company,  under  this  act 
of  incorporation,  proceeded  to  designate  the  general  route 
of  its  proposed  road,  and  afterwards  to  have  its  line  defi- 
nitely fixed.  The  necessities  of  the  case  do  not  require  us 
to  go  into  a  very  close  consideration  of  these  matters. 
The  admissions  of  counsel  reduce  the  questions  for  de- 
cision within  narrow  limits.  It  is  conceded  that  the  prem- 
ises in  controversy  lie  within  the  place  limits  of  the  grant 
to  the  Northern  Pacific  Eailroad  Company,  and  that  the 
title  to  them  would  pass  to  that  company  under  the  grant 


and  the  compliance  of  the  company  with  its  conditions, 
unless  they  are  excepted  from  the.  grant  by  the  facts  ad- 
mitted in  the  pleadings  and  the  stipulation  of  parties. 

Among  the  facts  admitted  are  these :  That  on  and  prior 
to  September  12,  1855,  the  tract  of  land,  in  relation  to 
which  this  suit  was  brought,  had  been  surveyed  by  the 
United  States  and  was  a  part  of  the  public  domain,  sub- 
ject to  sale  by  preemption  and  otherwise  as  then  provided 
by  law ;  that  on  that  day  James  S.  Kobinson,  Jr.,  settled 
upon  the  land,  and  that  he  was  at  the  time  a  qualified  pre- 
emptor ;  that  on  the  21st  of  September  following  he  filed 
his  declaration  of  settlement  upon  the  land,  under  the  pre- 
emption laws,  with  the  register  and  receiver  at  the  proper 
land  office  of  the  United  States  ;  that  he  died  without  mak- 
ing final  proof  on  the  preemption  claim  or  paying  the  gov- 
ernment for  the  land  ;  that  after  his  death  his  heirs,  on  the 
30th  of  July,  1857,  made  payment  for  the  land  and  re- 
ceived the  receiver's  receipt  therefor  and  a  certificate  of 
purchase  from  the  register,  with  the  statement  that,  on  its 
presentation  to  the  Commissioner  of  the  General  Land 
Office,  the  heirs  would  be  entitled  to  receive  a  patent  for 
the  land  ;  that  on  the  5th  of  August,  1865,  this  preemption 
entry  was  cancelled  by  the  Commissioner  of  the  General 
Land  Office  for  alleged  failure  to  furnish  proof  of  con- 
tinuous residence  prior  to  July  30,  1857 ;  that  Robinson 
did  not,  in  his  lifetime,  pay  to  the  government  the  money 
required  under  the  preemption  laws  of  the  United  States 
to  acquire  title  to  the  land,  except  such  fees  as  are  paid 
to  local  officers  at  the  time  of  filing  a  preemption  applica- 
tion ;  and  that  whatever  money  was  paid  for  and  on  ac- 
count of  the  land,  prior  to  1865,  was  paid  by  the  heirs  of 
Eobinson,  except  the  fees  mentioned,  and  whatever  money 
was  thus  paid  was  refunded  to  the  heirs  by  the  government 
upon  the  cancellation  of  the  preemption  claim. 

It  is  thus  seen  that  when  the  grant  to  the  Northern 


Pacific  Railroad  Company  was  made,  on  the  2d  of  July, 
1864,  the  premises  in  controversy  had  been  taken  up  on 
the  preemption  claim  of  Eobinson,  and  that  the  preemp- 
tion entry  made  was  uncancelled  ;  that  by  such  preemption 
entry  the  land  was  not  at  the  time  a  part  of  the  public 
lands  ;  and  that  no  interest  therein  passed  to  that  com- 
pany. The  grant  is  of  alternate. sections  of  public  land, 
and  by  public  land,  as  it  has  been  long  settled,  is  meant 
such  land  as  is  open  to  sale  or  other  disposition  under 
general  laws.  All  land,  to  which  any  claims  or  rights  of 
others  have  attached,  do  not  fall  within  the  designation  of 
public  land.  The  statute  also  says  that  whenever,  prior 
to  the  definite  location  of  the  route  of  the  road,  and  of 
course  prior  to  the  grant  made,  any  of  the  lands  which 
would  otherwise  fall  within  it  have  been  granted, 
sold,  reserved,  occupied  by  homestead  settlers,  or  pre- 
empted or  otherwise  disposed  of,  other  lands  are  to  be 
selected  in  lieu  thereof  under  the  direction  of  the  Secretary 
of  the  Interior.  There  would  therefore  be  no  question 
that  the  preemption  entry  by  the  heirs  of  Robinson,  the 
payment  of  the  sums  due  to  the  government  having  been 
made,  as  the  law  allowed,  by  them  after  his  death,  took 
the  land  from  the  operation  of  the  subsequent  grant  to  the 
Northern  Pacific  Railroad  Company,  if  the  preemption 
entry  had  not  been  subsequently  cancelled.  But  such 
cancellation  had  not  been  made  when  the  act  of  Congress 
granting  land  to  the  Northern  Pacific  Railroad  Company 
was  passed ;  it  was  made  more  than  a  year  afterwards. 
As  the  land  preempted  then  stood  on  the  records  of  the 
Land  Department,  it  was  severed  from  the  mass  of  the 
public  lands,  and  the  subsequent  cancellation  of  the  pre- 
emption entry  did  not  restore  it  to  the  public  domain  so 
as  to  bring  it  under  the  operation  of  previous  legislation, 
which  applied  at  the  time  to  land  then  public.  The  can- 
cellation only  brought  it  within  the  category  of  public  land 
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in  reference  to  future  legislation.  This,  as  we  think,  has 
long  been  the  settled  doctrine  of  this  court. 

In  Wilcox  v.  Jackson,  13  Pet.  498,  513,  this  court  held 
that  whenever  a  tract  of  land  has  been  legally  appro- 
priated to  any  purpose,  from  that  moment  it  becomes  sev- 
ered from  the  mass  of  public  lands,  and  no  subsequent 
law,  or  proclamation,  or^sale  will  be  construed  to  embrace 
it,  or  to  operate  upon  it,  although  no  reservation  of  it  be 
made.  The  validity  and  effect  of  the  appropriation  do 
not  depend  upon  its  not  being  subjected  afterwards  to  can- 
cellation because  of  the  omission  of  some  particular  duty 
of  the  party  claiming  its  benefit. 

In  Wit/ierspoon  v.  Duncan,  4  Wall.  210,  218,  this  court 
held  that  if  a  party  entitled  by  law  to  enter  land  at  the 
land  office  does  so,  when  the  certificate  of  entry  is  given 
to  him,  a  contract  is  executed  between  him  and  the  gov- 
ernment, and  thereafter  the  land  ceases  to  be  a  part  of 
the  public  domain.  The  court  considered  the  question 
whether  there  was  any  difference  in  such  case  between  a 
cash  and  a  donation  entry,  the  one  being  complete  when 
the  money  was  paid,  and  the  other  not  until  it  was  con- 
firmed by  the  General  Land  Office  and  a  patent  issued. 
There,  it  is  true,  the  question  was  as  to  the  power  of  a 
State  to  tax  the  land  before  the  patent  issued,  and  the 
court  said  if  the  law  on  the  subject  is  complied  with  and 
the  entry  conforms  to  it,  it  is  difficult  to  see  why  the  right 
to  tax  does  not  attach  as  well  to  the  donation  as  to  the 
cash  entry.  In  either  case,  when  the  entry  is  made  and  a 
certificate  is  given,  the  particular  land  is  segregated  from 
the  mass  of  public  lands  and  becomes  private  property. 

In  Hastings  <&c.  Railroad  Co.  v.  Whitney,  132  U.  S. 
357,  361,  this  court,  in  commenting  upon  the  decision  in 
the  case  last  cited,  said :  "  The  fact  that  such  an  entry 
may  not  be  confirmed  by  the  land  office  on  account  of  any 
alleged  defect  therein,  or  may  be  cancelled  or  declared  for- 


felted  on  account  of  non-compliance  with  the  law,  or  even 
declared  void,  after  a  patent  has  issued,  on  account  of 
fraud,  in  a  direct  proceeding  for  that  purpose  in  the  courts, 
is  an  incident  inherent  in  all  entries  of  public  lands."  And 
it  added  :  "  In  the  light  of  these  decisions,  the  almost  uni- 
form practice  of  the  department  has  been  to  regard  land, 
upon  which  an  entry  of  record  valid  upon  its  face  has 
been  made,  as  appropriated  and  withdrawn  from  subse- 
quent homestead  entry,  preemption,  settlement,  sale  or 
grant  until  the  original  entry  be  cancelled  or  declared  for- 
feited ;  in  which  case  the  land  reverts  to  the  government 
as  part  of  the  public  domain,  and  becomes  again  subject  to 
entry  under  the  land  laws." 

The  case  of  Leavenworth,  Lawrence  <&  G-alveston  Nail- 
road  v.  United  States,  92  U.  S.  733,  well  illustrates  this 
doctrine.  It  was  here  at  October  term,  1875,  and  was 
elaborately  argued.  It  was  a  suit  in  equity  brought  by 
the  United  States  to  establish  their  title  to  certain  tracts 
of  land,  and  to  enjoin  the  railroad  company  from  setting 
up  any  right  or  claim  to  them.  A  grant  had  been  made 
by  the  act  of  Congress  of  March  3,  1863,  to  the  State  of 
Kansas  of  certain  tracts  of  land  lying  in  what  is  known  as 
the  "  Osage  country,"  to  aid  in  the  construction  of  certain 
railroads  and  telegraph  lines  in  that  State.  Within  the 
limits  of  the  Osage  country  there  had  been  reserved  by 
treaty  with  the  Great  and  Little  Osage  tribes  of  Indians 
certain  described  tracts  of  land  in  that  State  so  long  as 
they  might  choose  to  occupy  the  same.  (7  Stat.  240.)  The 
act  contained  words  of  conveyance  similar  to  those  used 
in  other  grants  by  Congress  to  aid  in  the  construction  of 
railroads,  without  a  specific  exception  of  any  lands  as  be- 
ing subject  to  the  use  of  the  Indians.  The  only  exceptions 
to  the  granting  clause  were  :  1st,  that  in  case  it  should  ap- 
pear that  the  United  States  had,  when  the  lines  or  routes 
of  the  road  and  branches  were  definitely  fixed,  sold  any 
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section  or  any  part  thereof  granted,  or  that  the  right  of 
preemption  or  homestead  settlement  had  attached  thereto, 
or  the  same  had  been  reserved  by  the  United  States  for 
any  purpose  whatever,  then  it  should  be  the  duty  of  the 
Secretary  of  the  Interior  to  cause  to  be  selected  for  the 
purposes  aforesaid,  from  the  public  lands  of  the  United 
States  nearest  to  tiers  of  sections  above  specified,  so  much 
land,  in  alternate  sections  or  parts  of  sections,  designated 
by  odd  numbers,  as  should  be  equal  to  such  lands  as  the 
United  States  had  sold,  reserved  or  otherwise  appropriated, 
or  to  which  the  right  of  preemption  or  homestead  settle- 
ments had  attached  as  aforesaid  ;  and,  2d,  that  lands  previ- 
ously reserved  to  the  United  States  by  an  act  of  Congress, 
or  in  any  other  manner  by  competent  authority,  for  the 
purpose  of  aiding  in  any  internal  improvement,  or  for  any 
other  purpose  whatsoever,  were  reserved  from  the  opera- 
tion of  the  act,  except  so  far  as  it  might  be  found  neces- 
sary to  locate  the  routes  of  the  road  and  branches  through 
such  reserved  lands,  in  which  case  the  right  of  way  only 
should  be  granted,  subject  to  the  approval  of  the  Presi- 
dent of  the  United  States.  After  the  granting  act  was 
passed  the  Indian  title  or  right  of  occupancy  was  extin- 
guished. 

On  the  argument  of  the  case  the  United  States  main- 
tained that  the  granting  act,  though  not  mentioning 
the  claim  of  the  Indians,  did  not  affect  their  lands, 
and  was  not  intended  to  do  so.  The  railroad  com- 
pany, on  the  contrary,  contended  that  although  the  grant 
did  not  operate  upon  any  specified  lands  until  the  road 
was  located,  it  covered  the  lands  in  controversy,  and  by 
the  extinction  of  the  Indian  title  they  had,  in  the  proper 
sense  of  the  term,  become  public  lands.  But  the  court 
answered  that  the  grant  was  made  for  the  purpose  of  aid- 
ing a  work  of  internal  improvement,  and  did  not  extend 
beyond  that  intent;  that  the  grant  was  one  in  prcesenti  ; 
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and  that  the  words  "  there  be  and  is  hereby  granted  "  were 
those  of  absolute  donation.  "  They  vest,"  said  the  court, 
"a  present  title  in  the  State  of  Kansas,  though  a  survey 
of  the  lands  and  a  location  of  the  road  are  necessary  to 
give  precision  to  it  and  attach  it  to  any  particular  tract." 

The  lands  granted  were  designated  by  odd-numbered 
sections  within  certain  definite  limits,  and  only  the  public 
lands,  said  the  court,  owned  absolutely  by  the  United 
States  were  subject  to  survey  and  division  into  sections, 
and  to  them  only  was  the  grant  applicable.  It  embraced, 
therefore,  only  such  as  could  at  the  time  be  sold  and  en- 
joyed, and  not  those  which  the  Indians,  pursuant  to  treaty 
stipulations,  were  left  free  to  enjoy.  In  affirmance  of  its 
views  the  court  added  that  since  the  land  system  was  in- 
augurated the  grants  of  the  government,  either  to  indi- 
viduals or  to  aid  in  works  of  internal  improvement,  had 
always  been  recognized  as  attaching  only  to  so  much  of 
the  public  domain  as  was  subject  to  sale  or  other  disposal, 
although  the  roads  of  many  subsidized  companies  passed 
through  Indian  reservations,  observing  that  such  grants 
could  not  be  otherwise  construed,  for  Congress  could  not 
be  supposed  to  have  thereby  intended  to  include  land 
previously  appropriated  to  another  purpose,  unless  there 
was  an  express  declaration  to  that  effect.  A  special  ex- 
ception of  it  was  not  necessary,  because  the  policy  which 
dictated  them  confined  them  to  land  which  Congress  could 
rightfully  bestow  without  disturbing  existing  relations  and 
producing  vexatious  conflicts. 

In  Buttz  v.  The  Northern  Pacific  Railroad,  119  U.  S. 
55,  a  portion  of  the  land  granted  was  in  the  occupation  of 
certain  Indian  tribes,  and  the  act  provided  that  the  United 
States  should  extinguish,  as  rapidly  as  might  be  consistent 
with  public  policy  and  the  welfare  of  the  Indians,  their 
title  to  all  lands  falling  under  the  operation  of  the  act  and 
acquired  in  the  donation  to  the  road — a  provision  which 

^S^^ 

rTJKIVBRSIT7' 


10 

distinguished  the  grant  from  the  one  in  The  Leavenworth 
Case.  In  The  Buttz  Case,  the  grant  passed  the  land, 
therefore,  to  the  railroad  company  subject  to  the  Indians' 
right  of  occupancy,  which  could  only  be  interfered  with  or 
determined  by  the  United  States. 

In  The  Leavenworth  Case,  the  appellant,  the  railroad 
company,  contended  that  the  fee  of  the  land  was  in  the 
United  States,  and  only  a  right  of  occupancy  remained 
with  the  Indians ;  that  under  the  grant  the  State  would 
hold  the  title  subject  to  their  right  of  occupancy ;  but  as 
that  had  been  subsequently  extinguished,  there  was  no 
sound  objection  to  the  granting  act  taking  full  effect.  The 
court,  however,  adhered  to  its  conclusion,  that  the  land 
covered  by  the  grant  could  only  embrace  lands  which 
were  at  the  time  public  lands,  free  from  any  lawful  claim 
of  other  parties,  unless  there  was  an  express  provision 
showing  that  the  grant  was  to  have  a  more  extended  oper- 
ation, citing  the  decision  in  Wilcox  v.  Jackson,  13  Pet. 
498,  to  which  we  have  referred  above,  that  land  once 
legally  appropriated  to  any  purpose  was  thereby  severed 
from  the  public  domain  and  a  subsequent  sale  would  not 
be  construed  to  embrace  it,  though  not  specially  reserved. 
And  of  the  Indians'  right  of  occupancy  it  said,  that  this 
right,  with  the  correlative  obligation  of  the  government  to 
enforce  it,  negatived  the  idea  that  Congress,  even  in  the 
absence  of  any  positive  stipulation  to  protect  the  Osages, 
intended  to  grant  their  land  to  a  railroad  company,  either 
absolutely  or  cum  onere.  "  For  all  practical  purposes," 
the  court  added,  "  they  owned  it ;  as  the  actual  right  of 
possession,  the  only  thing  they  deemed  of  value,  was 
secured  to  them  by  treaty,  until  they  should  elect  to  sur- 
render it  to  the  United  States." 

Three  justices,  of  whom  the  writer  of  this  opinion  was 
one,  dissented  from  the  majority  of  the  court  in  The 
Leavenworth  Case ;  but  the  decision  has  been  uniformly 
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adhered  to  since  its  announcement,  and  this  writer,  after 
a  much  larger  experience  in  the  consideration  of  public 
land  grants  since  that  time,  now  readily  concedes  that  the 
rule  of  construction  adopted,  that,  in  the  absence  of  any 
express  provision  indicating  otherwise,  a  grant  of  public 
lands  only  applies  to  lands  which  are  at  the  time  free 
from  existing  claims,  is  better  and  safer,  both  to  the  gov- 
ernment and  to  private  parties,  than  the  rule  which  would 
pass  the  property  subject  to  the  liens  and  claims  of  others. 
The  latter  construction  would  open  a  wide  field  of  litiga- 
tion between  the  grantees  and  third  parties. 

A  principle  somewhat  analogous  to  the  one  expressed 
in  The  Leavenworth  Case  was  announced  in  Kansas  Pa- 
cific Railway  Co.  v.  Dunmeyer,  113  U.  S.  629.  There  a 
homestead  claim  had  been  filed  in  the  land  office  by  one 
Miller  upon  part  of  an  odd-numbered  section  lying  within 
the  place  limits  of  the  grant  of  land  to  the  Union  Pacific 
Eailroad  Company.  The  claim  was  recognized  by  a  cer- 
tificate of  entry  before  the  route  of  the  company's  road 
was  definitely  located.  Subsequently  to  the  definite  loca- 
tion, Miller  abandoned  his  entry  and  purchased  the  land 
from  the  railroad  company,  and  to  him  a  certificate  of  sale 
was  given.  This  certificate  of  sale  afterwards  passed  to 
one  Lewis  Dunmeyer,  to  whom  the  company  gave  a  deed 
purporting  to  convey  a  good  title.  After  Miller's  pur- 
chase the  homestead  entry  was  cancelled.  One  G.  B. 
Dunmeyer  then  made  an  entry  of  the  land  under  the 
homestead  law,  claiming  that  by  Miller's  abandonment  of 
the  former  entry  and  its  cancellation  the  land  had  not 
been  brought  within  the  grant,  but  had  reverted  to  the 
mass  of  the  public  land.  Lewis  Dunmeyer  then  brought 
an  action  against  the  company  in  the  state  court  of  Kan- 
sas, on  the  covenant  in  the  deed  for  a  good  title,  and  re- 
covered judgment,  which  was  affirmed  by  the  Supreme 
Court  of  the  State,  and  from  that  court  was  brought  here. 
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The  question,  among  others,  considered  was  the  effect  of 
the  abandonment  of  the  homestead  claim  by  Miller  upon 
the  ownership  of  the  property.  It  was  contended  that 
although  Miller's  homestead  claim  had  attached  to  the 
land  within  the  meaning  of  the  exception  of  the  grant 
before  the  line  of  definite  location  was  filed,  yet,  when  he 
abandoned  his  claim  so  that  it  no  longer  existed,  the  ex- 
ception ceased  to  operate,  and  the  land  reverted  to  the 
company ;  and  that  the  grant,  by  its  inherent  force,  reas- 
serted itself  and  extended  to  and  covered  the  land  as 
though  it  had  never  been  within  the  exception.  But  the 
court  rejected  this  view,  stating  that  it  was  unable  to  per- 
ceive the  force  of  the  proposition,  observing  :  "  No  attempt 
has  ever  been  made  to  include  lands  reserved  to  the 
United  States,  which  reservation  afterwards  ceased  to 
exist,  within  the  grant,  though  this  road,  and  others  with 
grants  in  similar  language,  have  more  than  once  passed 
through  military  reservations  for  forts  and  other  purposes, 
which  have  been  given  up  or  abandoned  as  such  reserva- 
tions, and  were  of  great  value  ;  nor  is  it  understood  that 
in  any  case  where  lands  had  been  otherwise  disposed  of, 
their  reversion  to  the  government  brought  them  within 
the  grant."  Not  only  does  the  land  once  reserved  not 
fall  under  the  grant  should  the  reservation  afterwards 
from  any  cause  be  removed,  but  it  does  not  then  become 
a  source  of  indemnity  for  deficiencies  in  the  place  limits. 
Such  deficiencies  can  only  be  supplied  from  lands  within 
limits  designated  by  the  granting  act  or  other  law  of  Con- 
gress. The  land  covered  by  the  preemption  entry  being 
thereby  excepted  from  the  grant  to  the  Northern  Pacific 
Railroad  Company  was  also  thereby  excepted  from  any 
withdrawals  from  sale  or  preemption  of  public  lands  for 
its  benefit. 

From  the  decisions  cited,  and  approving,  as  we  do,  the 
reasons  on  which  they  are  founded,  it  follows  that  the 
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land  in  controversy,  upon  which  Eobinson  had  made  a 
preemption  claim  as  early  as  September  12, 1855,  it  being 
then  open  to  preemption  sale,  and  subsequently  filed  his 
declaration  of  settlement  under  the  preemption  laws,  and 
by  whose  heirs,  after  his  death,  payment  of  the  purchase 
price  had  been  made,  and  to  them  a  receiver's  receipt 
therefor  given,  and  a  certificate  of  entry  issued  to  them, 
was  severed  from  the  mass  of  public  lands  from  which 
the  grant  to  the  Northern  Pacific  Eailroad  Company  could 
alone  be  satisfied.  That  preemption  entry  remained  of 
record  until  August  5,  1865,  when  it  was  cancelled,  but 
this  was  after  the  date  of  the  grant  to  the  Northern  Pa- 
cific Eailroad  Company,  and  also  after  the  dates  of  the 
several  grants  made  to  the  State  of  Wisconsin  to  aid  in 
the  construction  of  railroad  and  telegraph  lines  within 
that  State.  The  cancellation,  as  already  said,  did  not 
have  the  effect  of  bringing  the  land  under  the  operation 
of  the  grant  to  the  Northern  Pacific  Eailroad  Company ; 
it  simply  restored  the  land  to  the  mass  of  public  lands  to 
be  dealt  with  subsequently  in  the  same  manner  as  any 
other  public  lands  of  the  United  States  not  covered  by  or 
excepted  from  the  grant. 

No  disposition  was  subsequently  made  of  the  land  thus 
restored  to  the  public  domain  until  December  2,  1871, 
when  it  seems  that  one  Owen  Sheridan  applied  for  a 
homestead  entry  upon  it,  and  was  permitted  to  make  such 
entry,  and  the  same  remained  of  record  until  the  30th  of 
June,  1880,  when  it  was  cancelled.  From  that  time  the 
land  continued  a  part  of  the  unappropriated  public  lands 
of  the  United  States  until  the  2d  of  January,  1881,  when 
the  appellant,  Mary  Bardon,  made  her  preemption  settle- 
ment upon  it  and  afterwards  followed  up  the  settlement 
with  all  the  steps  required  by  law  for  the  acquisition  of 
the  title.  On  the  14th  of  February,  1881,  she  filed  her 
declaratory  statement  therefor ;  on  the  8th  of  June,  1882, 
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she  made  her  final  proofs ;  on  the  22d  of  June  she  made 
her  payment  for  the  land,  and  on  the  19th  of  January, 
1887,  the  Secretary  of  the  Interior  issued  to  her  a  patent 
of  the  United  States  for  the  land  in  the  form  provided  by 
law. 

There  was  nothing  in  any  of  the  proceedings  of  the 
Northern  Pacific  Railroad  Company,  or  of  the  companies 
to  whom  the  land  granted  to  Wisconsin  was  conveyed  by 
the  State,  or  in  the  acts  of  the  appellant,  which  in  any  re- 
spect impaired  her  right  to  the  completion  of  her  pre- 
emption claim,  or  to  the  full  fruition  of  her  perfected  title. 

It  follows  that 

The  decree  must  he  reversed,  and  the  cause  be  remanded 
to  the  Circuit  Court,  with  a  direction  to  dismiss  the 
;  and  it  is  so  ordered. 


4 


In  the  Pacific  States  and  Territories  a  right  to  running  waters  on  the 
public  lands  of  the  United  States  for  purposes  of  irrigation  may  be 
acquired  by  prior  appropriation,  as  against  parties  not  having  the  title 
of  the  Government.  The  right,  exercised  within  reasonable  limits, 
having  reference  to  the  condition  of  the  country,  and  the  necessities 
of  the  community,  is  entitled  to  protection. 


OPINION 

OF  THE 

UNITED   STATES   SUPREME   COURT 

IN 

BASEY  ET  AL.  v.  GALLAGHER, 

DELIVERED   BY 


.  JUSTICE: 

At  October  Term,  187  '4* 


Appeal  from  the  Supreme  Court  of  the  State  of  Mon- 
tana. The  case  was  thus : 

The  organic  act  of  the  Territory  of  Montana  recognizes 
the  distinction  between  the  jurisdictions  of  law  and 
equity,  but  requires  that  proceedings  in  both  be  in  the 
same  court. 

By  a  statute  of  the  Territory  regulating  proceedings  in 
such  cases  in  its  courts  only  one  form  of  civil  action  is 
allowed;  and  it  is  there  enacted  that  "  issues  of  fact  shall 
be  tried  by  a  jury,  unless  a  jury  is  waived  or  a  reference 
ordered,"  in  a  way  which  the  statute  provides. 

*  Reported  in  20  Wall.  671. 


Iii  this  state  of  the  law  Gallagher  and  others  filed  a  bill 
in  one  of  the  District  Courts  of  the  Territory,  against 
Basey,  Stafford,  and  others,  praying  for  an  injunction  to 
restrain  them  from  diverting  the  water  of  a  stream  known 
as  Avalanche  Creek,  in  the  Territory,  to  which  they, 
the  plaintiffs,  asserted  a  right  by  prior  appropriation  for 
the  purposes  of  irrigation.  They  alleged  that  in  the  year 
1866  they  and  their  predecessors  in  interest  took  up  for 
settlement  and  cultivation  certain  farms,  designated  by 
them  as  "  ranches,"  on  the  public  lands  of  the  United 
States  near  the  creek,  in  the  county  of  Meagher,  in  that 
Territory ;  and  that  they  or  their  predecessors  in  interest 
had  ever  since  occupied  and  cultivated  the  same ;  that  it 
was  necessary  to  irrigate  the  land  for  its  successful  culti- 
vation, and  to  raise  grain,  hay, and  vegetables;  that  they 
accordingly,  during  that  year  and  the  following  spring, 
constructed,  at  great  labor  and  expense,  a  ditch  by  which 
they  intersected  the  creek  a  short  distance  from  its  junc- 
tion with  the  Missouri  River,  and  conveyed  its  water  to 
their  farms  and  used  it  for  irrigation;  that  at  this  time 
the  water  was  not  appropriated  by  any  person,  and  was 
subject  to  appropriation  by  them ;  that  by  their  ditch 
they  appropriated  the  water  to  the  extent  of  five  hundred 
inches,  according  to  the  measurement  of  miners;  that 
this  amount  was  necessary  to  the  successful  cultivation  of 
the  land,  and  by  means  of  it  they  and  their  predecessors 
in  interest  were  enabled  to  cultivate  the  farms  and  raise 
large  and  valuable  crops  of  grain,  hay,  and  vegetables. 

They  further  alleged  that  subsequent  to  this  appropri- 
ation by  them,  and  during  the  years  1867  and  1870,  and 
the  intervening  period,  the  defendants  erected  dams  across 
the  creek  above  the  head  of  their  ditch  and  diverted  the 
water  of  the  stream,  and  thereby  wholly  deprived  them 
of  its  use  and  enjoyment,  preventing  the  cultivation  of 
the  farms  and  rendering  them  useless;  that  had  the  water 
been  permitted  to  flow,  unobstructed  by  the  dams  of  the 


defendants,  there  would  have  been  a  sufficient  supply  for 
irrigating  and  cultivating  the  farms.  They  therefore 
sought  the  aid  of  the  court  to  restrain  the  defendants 
from  diverting  the  water,  except  so  much  as  might  be 
in  excess  of  the  five  hundred  inches  appropriated  by 
them. 

To  this  complaint  the  defendants  demurred,  on  the 
ground,  1st,  that  the  cause  of  action  alleged  was  barred 
by  the  statute  of  limitations ;  and,  2d,  that  the  complaint 
did  not  state  a  cause  of  action.  The  record  did  not  dis- 
close what  disposition  was  made  of  the  demurrer. 

An  answer  was  subsequently  filed  which  denied  the 
several  allegations  of  the  complaint,  except  the  one 
which  averred  the  possession  by  the  plaintiff  of  their 
farms. 

The  record  was  a  very  defective  one,  and  presented  the 
case  obscurely.  Gathering,  however,  what  could  be  gath- 
ered from  its  imperfect  statements,  it  would  seem  that  at 
the  May  Term  of  the  District  Court  of  the  Territory  in 
1871,  previous  to  the  final  hearing,  which  was  had  at  the 
subsequent  July  Term,  a  jury  was  called  in  the  case,  to 
which  certain  questions  were  submitted  and  its  answers 
taken.  The  jury  found  substantially  that  parties  by  the 
name  of  White  and  Torvais,  prior  to  September  or  Octo- 
ber, 1866,  had  appropriated  the  water  of  the  creek  to  the 
extent  of  thirty-five  inches ;  that  these  parties,  during  one 
of  those  months, gave  the  plaintiffs  and  their  predecessors 
the  right  to  connect  with  their  ditch,  and  to  extend  and 
enlarge  the  same ;  that  the  plaintiffs  and  their  prede- 
cessors commenced  such  enlargement  during  those 
months,  and  increased  the  capacity  of  the  ditch  to  two 
hundred  and  fifty  inches;  that  White  and  Torvais  after- 
wards, in  1867,  sold  their  water-right  and  ditch  to  the 
defendant,  Stafford ;  that  the  defendant,  Basey,  had  no 
interest  in  privity  with  the  other  defendants,  and  diverted 
the  water  for  his  own  use  by  agreement  with  the  plain- 


tiffs',  and  that  neither  of  the  other  defendants  had  di- 
verted water  to  the  injury  of  the  plaintiffs  previous  to  the 
commencement  of  the  action. 

Upon  these  special  findings  both  parties  moved  the 
court  for  judgment;  the  defendants, that  the  complaint  be 
dismissed;  the  plaintiffs,  that  a  decree  pass  in  their  favor. 
On  these  motions  the  court  heard  the  whole  case  "on  the 
pleadings,  evidence,  and  proceedings  therein,  and  the 
findings  of  the  jury,"  and  rendered  a  decree  adjudging 
that  the  defendant,  Stafford,  was  entitled  to  thirty-five 
inches  of  the  water,  and  that  as  against  the  defendants, 
saving  this  amount,  the  plaintiffs  were  entitled  to  two 
hundred  and  fifteen  inches  of  the  water,  and  decreed  an 
injunction  against  any  diversion  of  the  water  by  the  de- 
fendants which  would  prevent  its  flow  to  this  extent  in 
the  stream  to  the  ditch  of  the  plaintiffs.  From  this  de- 
cree an  appeal  was  taken  to  the  Supreme  Court  of  the 
Territory,  and  there  the  decree  was  affirmed.  From  that 
affirmance  this  appeal  was  taken  to  the  Supreme  Court 
of  the  United  States. 

In  rendering  the  decree,  the  District  Court  disregarded 
a  portion  of  the  findings  of  the  jury  and  adopted  others, 
and  this  action  was  approved  by  the  Supreme  Court  of 
the  Territory,  and  constituted  one  of  the  errors  assigned 
here  for  the  reversal  of  its  decree. 

The  correctness  or  incorrectness  of  the  decree  ap- 
pealed from,  depended  perhaps,  in  part,  upon  certain 
statutes. 

They  were  thus:  One  was  an  act  of  Congress  of  July 
26th,  1866,  14  Stat.  at  Large,  253,  which  enacted  as  fol- 
lows : 

"SECTION  9.  Whenever  by  priority  of  possession  rights  to 
the  use  of  water  for  mining,  agricultural,  manufacturing, 
or  other  purposes,  have  vested  and  accrued,  and  the  same  are 
recognized  and  acknowledged  by  the  local  customs,  laws,  and  de- 
cisions of  courts,  the  possessors  and  owners  of  such  vested 


rights  shall  be  maintained  and  protected  in  the  same. 
And  the  right  of  way  for  the  construction  of  ditches  and 
canals  for  the  purposes  aforesaid  is  hereby  acknowledged 
and  confirmed." 

The  other  statutes  were  Territorial  acts.  The  first  was 
an  act  passed  on  the  12th  of  January,  1865,  entitled  "An 
ad  to  protect  and  regulate  the  irrigation  of  land  in  Montana 
Territory"  The  first  section  of  this  act  thus  enacted: 

"All  persons  who  claim,  own, or  hold  a  possessory  right 
or  title  to  any  land,  or  parcel  of  land,  within  the  boundary 
of  Montana  Territory, as  defined  in  the  organic  act  of  this 
Territory,  when  those  claims  are  on  the  bank,  margin, or 
neighborhood  of  any  stream  of  water,  creek,  or  river, 
shall  be  entitled  to  the  use  of  the  water  of  said  stream  for 
the  purpose  of  irrigation,  and  making  said  claim  avail- 
able to  the  full  extent  of  the  soil  for  agricultural  pur- 
poses." 

The  fourth  section  was  thus : 

"  In  case  the  volume  of  water  in  said  stream  or  river 
shall  not  be  sufficient  to  supply  the  continual  wants  of 
the  entire  country  through  which  it  passes,  then  the  nearest 
justice  of  the  peace  shall  appoint  three  commissioners,  as  here- 
inafter provided,  whose  duty  it  shall  be  to  apportion,  in  a  just 
and  equitable  proportion,  a  certain  amount  of  said  water,  upon 
certain  alternate  weekly  days,  to  different  localities,  as  tJiey  may 
in  their  judgment  think  best  for  the  interest  of  all  parties  con- 
cerned, and  with  a  due  regard  to  the  legal  rights  of  all" 

In  1870  this  act  o/  1865  was  repealed  and  another  act 
was  passed,  making  provision  for  the  construction  of 
ditches  and  the  irrigation  of  agricultural  lands.  This 
enacted  in  its  second,  fifth,  and  sixth  sections  as  follows : 

"  SECTION  2.  Any  person  or  persons,  corporation  or 
company,  who  may  have  or  hold  a  title  or  possessory 
right  or  title  to  any  agricultural  lands  within  the  limits 
of  this  Territory,  as  defined  by  the  organic  act  thereof, 
shall  be  entitled  to  the  use  and  enjoyment  of  the  waters 


of  the  streams  or  creeks  in  said  Territory  for  the  purposes 
of  irrigation  and  making  said  land  available  for  agricul- 
tural purposes  to  the  full  extent  of  the  soil  thereof. 

"  SECTION  5.  In  all  controversies  respecting  the  rights 
to  water  under  the  provisions  of  this  act  the  same  shall  be 
determined  by  the  date  of  the  appropriation  as  respectively  made 
by  the  parties. 

"SECTION  6.  The  waters  of  the  streams  or  creeks  of  the 
Territory  maybe  made  available  to  the  full  extent  of  the 
capacity  thereof  for  irrigating  purposes,  without  regard  to 
deterioration  in  quality  or  diminution  in  quantity,  so  that 
the  same  do  not  materially  affect  or  impair  the  rights  of 
the  prior  appropriator,  but  in  no  case  shall  the  same  be 
diverted  or  turned  from  the  ditches  or  canals  of  such  ap- 
propriator, so  as  to  render  the  same  unavailable." 

In  1871  and  1872,  when  the  statutes  of  Montana  were 
revised,  and  a  code  of  laws  and  practice  was  established 
for  the  Territory,  this  last  act  was  incorporated  into  the 
system  and  re-enacted  as  part  of  it.  (Laws  of  Montana  ; 
Codified  Statutes,  1871  and  1872,  p.  498.) 

Mr.  Montgomery  Blair,  for  the  appellants. 

Mr.  R.  T.  Merrick,  contra. 

Mr.  Justice  Field  delivered  the  opinion  of  the  court. 

The  record  does  not  disclose  what  disposition  was 
made  of  the  demurrer  to  the  complaint, but  as  an  answer 
was  subsequently  filed  upon  which  the  parties  proceeded 
to  a  hearing,  the  presumption  is  that  it  was  abandoned. 

By  the  organic  act  of  the  Territory, the  District  Courts 
are  invested  with  chancery  and  common-law  jurisdiction. 
The  two  jurisdictions  are  exercised  by  the  same  court,  and, 
under  the  legislation  of  the  Territory,  the  modes  of  pro- 
cedure up  to  the  trial  or  hearing  are  the  same  whether  a 
legal  or  equitable  remedy  is  sought.  The  suitor,  whatever 


relief  lie  may  ask,  is  required  to  state  "  in  ordinary  and 
concise  language  "  the  facts  of  his  case  upon  which  he 
invokes  the  judgment  of  the  court.  But  the  consideration 
which  the  court  will  give  to  the  questions  raised  by  the 
pleadings,  when  the  case  is  called  for  trial  or  hearing, 
whether  it  will  submit  them  to  a  jury,  or  pass  upon  them 
without  any  such  intervention,  must  depend  upon  the 
jurisdiction  which  is  to  be  exercised.  If  the  remedy 
sought  be  a  legal  one,  a  jury  is  essential  unless  waived  by 
the  stipulation  of  the  parties;  but  if  the  remedy  sought 
be  equitable,  the  court  is  not  bound  to  call  a  jury,  and  if 
it  does  call  one,  it  is  only  for  the  purpose  of  enlightening 
its  conscience  and  not  to  control  its  judgment.  The  de- 
cree which  it  must  render  upon  the  law  and  the  facts 
must  proceed  from  its  own  judgment  respecting  them, 
and  not  from  the  judgment  of  others.  Sometimes  in  the 
same  action  both  legal  and  equitable  relief  may  be  sought, 
as  for  example,  where  damages  are  claimed  for  a  past  di- 
version of  water,  and  an  injunction  prayed  against  its 
diversion  in  the  future.  Upon  the  question  of  damages, 
a  jury  would  be  required;  but  upon  the  propriety  of  an 
injunction,  the  action  of  the  court  alone  could  be  invoked. 
The  formal  distinction  in  the  pleadings  and  modes  of 
procedure  are  abolished  ;  but  the  essential  distinction  be- 
tween law  and  equity  is  not  changed.  The  relief  which 
the  law  affords  must  still  be  administered  through  the 
intervention  of  a  jury,  unless  a  jury  be  waived ;  the  relief 
which  equity  affords  must  still  be  applied  by  the  court 
itself,  and  all  information  presented  to  guide  its  action, 
whether  obtained  through  masters'  reports  or  findings  of 
a  jury,  is  merely  advisory.  Ordinarily,  where  there  has 
been  an  examination  before  a  jury  of  a  disputed  fact,  and 
a  special  finding  made,  the  court  will  follow  it.  But 
whether  it  does  so  or  not  must  depend  upon  the  question 
whether  it  is  satisfied  with  the  verdict.  This  discretion 
to  disregard  the  findings  of  the  jury  may  undoubtedly  be 


qualified  by  statute;  but  we  do  not  find  anything  in  the 
statute  of  Montana,  regulating  proceedings  in  civil  cases, 
which  affects  this  discretion.  That  statute  is  substantially 
a  copy  of  the  statute  of  California  as  it  existed  in  1851, 
and  it  was  frequently  held  by  the  Supreme  Court  of  that 
State,  that  the  provision  in  that  act  requiring  issues  of 
fact  to  be  tried  by  a  jury,  unless  a  jury  was  waived  by 
the  parties,  did  not  require  the  court  below  to  regard  as 
conclusive  the  findings  of  a  jury  in  an  equity  case,  even 
though  no  application  to  vacate  the  findings  was  made 
by  the  parties,  if  in  ite  judgment  they  were  not  supported 
by  the  evidence.  That  court  only  held  that  the  findings, 
when  not  objected  to  in  the  court  below  and  the  judge 
was  satisfied  with  them,  could  not  be  questioned  for  the 
first  time  on  appeal.  (Still  v.  Saunders,  8  California,  287  ; 
Goode  v.  Smith,  13  Id.  81 ;  Duff  v.  Fisher,  15  Id.  376.  See, 
also,  Koppikus  v.  State  Capitol  Commissioners,  16  Id.  248; 
and  Weber  v.  Marshall,  19  Id.  447.) 

The  question  on  the  merits  in  this  case  is  whether  a 
right  to  running  waters  on  the  public  lands  of  the  United 
States  for  purposes  of  irrigation  can  be  acquired  by  prior 
appropriation,  as  against  parties  not  having  the  title  of 
the  government.  Neither  party  has  any  title  from  the 
United  States ;  no  question  as  to  the  rights  of  riparian 
proprietors  can  therefore  arise.  It  will  be  time  enough 
to  consider  those  rights  when  either  of  the  parties  has  ob- 
tained the  patent  of  the  government.  At  present,  both 
parties  stand  upon  the  same  footing ;  neither  can  allege 
that  the  other  is  a  trespasser  against  the  government 
without  at  the  same  time  invalidating  his  own  claim. 

In  the  late  case  of  Atchison  v.  Peterson,  20  Wall.  p.  507,  we 
had  occasion  to  consider  the  respective  rights  of  miners  to 
running  waters  on  the  mineral  lands  of  the  public  domain ; 
and  we  there  held  that  by  the  custom  which  had  obtained 
among  miners  in  the  Pacific  States  and  Territories,  the 
party  who  first  subjected  the  water  to  use,  or  took  the 
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necessary  steps  for  that  purpose,  was  regarded,  except  as 
against  the  government,  as  the  source  of  title  in  all  con- 
troversies respecting  it;  that  the  doctrines  of  the  common 
law  declaratory  of  the  rights  of  riparian  proprietors  were 
inapplicable,  or  applicable  only  to  a  limited  extent,  to 
the  necessities  of  miners,  and  were  inadequate  to  their 
protection;  that  the  equality  of  right  recognized  by  that 
law  among  all  the  proprietors  upon  the  same  stream, 
would  have  been  incompatible  with  any  extended  diver- 
sion of  the  water  by  one  proprietor,  and  its  conveyance 
for  mining  purposes  to  points  from  which  it  could  not  be 
restored  to  the  stream  ;  that  the  government  by  its  silent 
acquiescence  had  assented  to  and  encouraged  the  occupa- 
tion of  the  public  lands  for  mining;  and  that  he  who  first 
Connected  his  labor  with  property  thus  situated  and  open 
to  general  exploration,  did  in  natural  justice  acquire  a 
better  right  to  its  use  and  enjoyment  than  others  who  had 
not  given  such  labor;  that  the  miners  on  the  public 
lands  throughout  the  Pacific  States  and  Territories,  by 
their  customs,  usages,  and  regulations,  had  recognized 
the  inherent  justice  of  this  principle,  and  the  principle 
itself  was  at  an  early  period  recognized  by  legislation  and 
enforced  by  the  courts  in  those  States  and  Territories, 
and  was  finally  approved  by  the  legislation  of  Congress 
in  1866.  The  views  there  expressed  and  the  rulings 
made  are  equally  applicable  to  the  use  of  water  on  the 
public  lands  for  purposes  of  irrigation.  No  distinction  is 
made  in  those  States  and  Territories  by  the  custom  of 
miners  or  settlers,  or  by  the  courts,  in  the  rights  of  the 
first  appropriator  from  the  use  made  of  the  water,  if  the 
use  be  a  beneficial  one. 

In  the  case  of  Tartar  v.  The  Spring  Creek  Water  and  Min- 
ing Company, decided  in  1855,  the  Supreme  Court  of  Cali- 
fornia said  :  "  The  current  of  decisions  of  this  court  go  to 
establish  that  the  policy  of  this  State,as  derived  from  her 
legislation,  is  to  permit  settlers  in  all  capacities  to  occupy 


Wi 


10 

the  public  lands,  and  by  such  occupation  to  acquire  the 
right  of  undisturbed  enjoyment  against  all  the  world  but 
the  true  owner.  In  evidence  of  this,  acts  have  been  passed 
to  protect  the  possession  of  agricultural  lands  acquired  by 
mere  occupancy;  to  license  miners;  to  provide  for  the 
recovery  of  mining  claims;  recognizing  canals  and  ditches 
which  were  known  to  divert  the  water  of  streams  from 
their  natural  channels  for  mining  purposes;  and  others 
of  like  character.  This  policy  has  been  extended  equally 
to  all  pursuits,  and  no  partiality  for  one  over  another  has 
been  evinced,  except  in  the  single  case  where  .the  rights 
of  the  agriculturist  are  made  to  yield  to  those  of  the  miner 
where  gold  is  discovered  in  his  land.  .  .  .  The  policy  of 
the  exception  is  obvious.  Without  it  the  entire  gold  re- 
gion might  have  been  inclosed  in  large  tracts,  under  the 
pretence  of  agriculture  and  grazing,  and  eventually  what 
would  have  sufficed  as  a  rich  bounty  to  many  thousands 
would  be  reduced  to  the  proprietorship  of  a  few.  Aside 
from  this  the  legislation  and  decisions  have  been  uniform 
in  awarding  the  right  of  peaceable  enjoyment  to  the  first 
occupant,  either  of  the  land  or  of  anything  incident  to  the 
land."  (Per  Heydenfeldt,  J.  5  California,  397.) 

Ever  since  that  decision  it  has  been  held  generally 
throughout  the  Pacific  States  and  Territories  that  the 
right  to  water  by  prior  appropriation  for  any  beneficial 
purpose  is  entitled  to  protection.  Water  is  diverted  to 
propel  machinery  in  flour-mills  and  saw-mills,  and  to 
irrigate  land  for  cultivation,  as  well  as  to  enable  miners 
to  work  their  mining  claims;  and  in  all  such  cases  the 
right  of  the  first  appropriator,  exercised  within  reasonable 
limits,  is  respected  and  enforced.  We  say  within  reason- 
able limits,  for  this  right  to  water,  like  the  right  by  prior 
occupancy  to  mining  ground  or  agricultural  land,  is  not 
unrestricted.  It  must  be  exercised  with  reference  to  the 
general  condition  of  the  country  and  the  necessities  of  the 
people,  and  not  so  as  to  deprive  a  whole  neighborhood  or 
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community  of  its  use  and  vest  an  absolute  monopoly  in 
a  single  individual.  The  act  of  Congress  of  1866  recog- 
nizes the  right  to  water  by  prior  appropriation  for  agri- 
cultural and  manufacturing  purposes,  as  well  as  for  min- 
ing. Its  language  is:  "That  whenever  by  priority  of 
possession  rights  to  the  use  of  water  for  mining,  agricul- 
tural, manufacturing,  or  other  purposes,  have  vested  and 
accrued,  and  the  same  are  recognized  and  acknowledged 
by  the  local  customs,  la*ws,  and  decisions  of  courts,  the 
possessors  and  owners  of  such  vested  rights  shall  be  main- 
tained and  protected  in  the  same." 

It  is  very  evident  that  Congress  intended,  although  the 
language  used  is  not  happy,  to  recognize  as  valid  the 
customary  law  with  respect  to  the  use  of  water  which  had 
grown  up  among  the  occupants  of  the  public  land  under 
peculiar  necessities  of  their  condition  ;  and  that  law  may 
be  shown  by  evidence  of  the  local  customs,  or  by  the  leg- 
islation of  the  State  or  Territory,  or  the  decisions  of  the 
courts.  The  union  of  the  three  conditions  in  any  partic- 
ular case  is  not  essential  to  the  perfection  of  the  right  by 
priority;  and  in  case  of  conflict  between  a  local  custom 
and  a  statutory  regulation,  the  latter,  as  of  superior  au- 
thority, must  necessarily  control. 

This  law  was  in  force  when  the  plaintiffs  in  this  case 
acquired  their  right  to  the  waters  of  Avalanche  Creek. 
There  was  also  in  force  an  act  of  the  Territory,  passed  on 
the  12th  of  January,  1865,  to  protect  and  regulate  the 
irrigation  of  land,  which  declared  in  its  first  section  that 
all  persons  who  claimed  or  held  a  possessory  right  or  title 
to  any  land  within  the  Territory  on  the  bank,  margin,  or 
neighborhood  of  any  stream  of  water, should  be  "entitled 
to  the  use  of  the  water  of  said  stream  for  the  purpose  of 
irrigation  and  making  said  claim  available  to  the  full 
extent  of  the  soil  for  agricultural  purposes."  Another 
section  provided  that  in  case  the  volume  of  water  in  the 
stream  was  not  sufficient  to  supply  the  continual  wants 
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of  the  entire  country,  through  which  it  passed,  an  appor- 
tionment of  the  water  should  be  made  between  different 
localities  by  commissioners  appointed  for  that  purpose. 
This  last  section  has  no  application  to  the  present  case, 
for  it  is  not  pretended  that  there  was  not  water  enough 
in  the  district,  where  Avalanche  Creek  flows,  to  supply 
the  wants  of  the  country;  and,  the  section  itself  was  re- 
pealed in  1870.  (Session  Laws  of  1865,  367.) 

In  January  of  that  year  another  act  was  passed  by  the 
legislature  of  Montana  upon  the  same  subject,  which 
recognizes  the  right  by  prior  appropriation  of  water  for 
the  purposes  of  irrigation,  and  declares  that  all  contro- 
versies respecting  the  rights  to  water  under  its  provisions 
shall  be  determined  by  the  date  of  the  appropriation  as 
respectively  made  by  the  parties,  and  that  the  water  of 
the  streams  shall  be  made  available  to  their  full  extent 
for  irrigating  purposes,  without  regard  to  deterioration  in 
quality  or  diminution  in  quantity,  "  so  that  the  same  do 
not  materially  affect  or  impair  the  rights  of  the  prior  ap- 
propriator;  but  in  no  case  shall  the  same  be  diverted  or 
turned  from  the  ditches  or  canals  of  such  appropriator  so 
as  to  render  the  same  unavailable."  (Session  Laws  of 
1870,  57.) 

Several  decisions  of  the  Supreme  Court  of  Montana 
have  been  cited  to  us  recognizing  the  right  by  prior  ap- 
propriation to  water  for  purposes  of  mining  on  the  public 
lands  of  the  United  States,  and  there  is  no  solid  reason 
for  upholding  the  right  when  the  water  is  thus  used, 
which  does  not  apply  with  the  same  force  when  the  water 
is  sought  on  those  lands  for  any  other  equally  bene- 
ficial purpose.  In  Tliorp  v.  Freed  the  subject  was  very 
ably  discussed  by  two  of  the  justices  of  that  court,  who 
differed  in  opinion  upon  the  question  in  that  case,  where 
both  parties  had  acquired  the  title  of  the  government. 
The  disagreement  would  seem  to  have  arisen  in  the  ap- 
plication of  the  doctrine  to  a  case  where  title  had  passed 
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from  the  government,  and  not  in  its  application  to  a  case 
where  neither  party  had  acquired  that  title.  In  the 
course  of  his  opinion  Mr.  Justice  Knowles  stated  that  ever 
since  the  settlement  of  the  Territory  it  had  been  the  cus- 
tom of  those  who  had  settled  themselves  upon  the  public 
domain  and  devoted  any  part  thereof  to  the  purposes  of 
agriculture,  to  dig  ditches  and  turn  out  the  water  of  some 
stream  to  irrigate  the  same;  that  this  right  had  been 
generally  recognized  by-  the  people  of  the  Territory,  and 
had  been  universally  conceded  as  a  necessity  of  agricultural 
pursuits.  "  So  universal,"  added  the  justice,  "  has  been 
this  usage  that  I  do  not  suppose  there  has  been  a  parcel 
of  land,  to  the  extent  of  one  acre,  cultivated  within  the 
bounds  of  this  Territory,  that  has  not  been  irrigated  by 
water  diverted  from  some  running  stream."  (1  Montana, 
652,  665.) 

We  are  satisfied  that  the  right  claimed  by  the  plaintiffs 
is  one  which,  under  the  customs,  laws,  and  decisions  of 
the  courts  of  the  Territory, and  the  act  of  Congress, should 
be  recognized  and  protected. 

Decree  affirmed. 


Unless  restrained  by  provisions  of  its  constitution,  the  legislature  of  a 
State  possesses  the  power  to  direct  a  restitution  to  tax-payers  of  a 
county,  or  other  municipal  corporation,  of  property  exacted  from 
them  by  taxation,  into  whatever  form  the  property  may  be  changed, 
so  long  as  it  remains  in  possession  of  the  municipality.  The  ex- 
ercise of  this  power  infringes  upon  no  provision  of  the  Federal 
Constitution. 


OF>IN  ION 
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BOARD  OF  COMMISSIONERS  OF  TIPPECANOE  COUNTY  v.  LUCAS,  Treasurer. 

DELIVERED  BY 

.  JUSTICE:  KIELD, 

At   October   Term,  1876* 


Error  to  the  Supreme  Court  of  the  State  of  Indiana. 

By  an  act  of  the  legislature  of  Indiana,  passed  on  the 
twelfth  day  of  May,  1869,  counties  and  townships  in  that 
State  were  authorized  to  aid  in  the  construction  of  rail- 
roads, by  taking  stock  in  railroad  companies,  and  mak- 
ing donations  to  them.  Before  giving  the  aid,  it  was 
necessary  for  the  officers  of  the  county,  the  board  of 
commissioners,  to  consult  the  electors  of  the  county  upon 
the  subject,  and  obtain  their  approval  of  the  proceedings 
at  an  election  called  for  that  purpose.  Such  approval 

*  Reported  in  93  U.  S.  108. 


having  been  obtained  from  the  electors  of  Tippecanoe 
County,  the  board  of  commissioners  of  the  county,  dur- 
ing the  years  1871,  1872,  and  1873,  subscribed  and  paid 
for  stock  in  the  Lafayette,  Muncie,  and  Bloomington  Rail- 
road Company,  a  corporation  organized  under  the  laws  of 
the  State,  and  engaged  at  the  time  in  building  a  railroad 
passing  through  the  county.  The  stock  thus  subscribed 
and  paid  for  amounted  to  six  thousand  six  hundred  and 
ten  shares,  of  the  par  value  of  fifty  dollars  a  share;  and 
for  them  the  company  issued  its  certificates  to  the  com- 
missioners. The  money  with  which  the  stock  was  paid 
was  collected  by  a  special  tax  levied  for  that  purpose. 
The  act  provided  for  collecting  the  money  before  the  sub- 
scription could  be  made. 

Afterwards,  on  the  17th  of  December,  1872,  the  legis- 
lature passed  an  act  "to  require  railroad  companies  to 
issue  stock,  paid  for  by  taxes  voted  in  aid  of  the  construc- 
tion of  their  railroads,  to  the  tax -payers  or  their  assigns, 
and  to  issue  unclaimed  stock  for  the  benefit  of  the  com- 
mon-school fund."  This  act  provided,  that,  in  all  cases 
where  stock  had  been  taken  by  counties  and  paid  for  from 
taxes  levied  and  collected  under  the  act  of  May,  1869,  it 
should  be  the  duty  of  the  treasurer  of  the  proper  county, 
upon  request  prior  to  Jan.  1,  1874,  to  issue  to  the  several 
tax-payers  living,  and  to  the  personal  representatives  of 
such  as  may  have  died,  a  certificate,  stating  the  amount 
'of  tax  paid  by  them  respectively,  the  date  of  payment, 
and  the  name  of  the  company  in  aid  of  which  the  tax  was 
paid,  as  the  fact  should  appear  from  the  proper  tax  dupli- 
cates and  record  in  his  office. 

The  certificates  thus  issued  were  made  assignable,  and 
any  lawful  holder  could  present  and  surrender  them  to  the 
proper  company  previous  to  Jan.  1,  1874,  in  sums  equal 
in  amount  to  any  number  of  shares,  and  it  was  made  the 
duty  of  the  company  to  issue  a  certificate  of  paid-up  cap- 
ital stock  to  the  amount  of  the  certificate  of  taxes  paid 


which  was  surrendered.  For  the  stock  unclaimed  within 
the  time  designated  a  certificate  was  to  issue  to  different 
townships  in  the  county,  for  the  benefit  of  the  common- 
school  fund.  The  act  declared  that  the  issuing  of  the 
stock  to  individuals  or  townships,  as  thus  provided,  should 
operate  to  cancel  pro  tanto  the  stock  held  by  the  county 
under  the  provisions  of  the  act  of  May,  1869. 

The  present  complaint  was  filed  by  the  commissioners 
of  the  county  in  the  Tippecanoe  Civil  Circuit  Court,  to 
restrain  the  treasurer  of  the  county  from  issuing  to  tax- 
payers the  certificates  of  taxes  paid,  as  provided  by  the 
act  of  1872.  The  treasurer  had  previously,  against  the 
remonstrance  of  the  commissioners,  issued  a  number  of 
certificates  to  different  parties,  and  declared  his  intention 
to  issue  certificates  to  all  parties  applying  who  were  en- 
titled to  receive  them  under  the  act.  In  the  complaint, 
the  commissioners  denied  the  power  of  the  State  to  take 
the  stock,  or  any  part  of  it,  from  them,  and  give  it  to  in- 
dividuals for  their  private  benefit;  and  alleged,  that  by 
the  issuing  of  the  certificates  their  right  was  made  ques- 
tionable, a  cloud  was  cast  upon  their  title,  and  the  market 
value  of  the  stock  held  by  them  was  destroyed,  and  that 
they  were  deprived  of  their  rights  as  stockholders  in  the 
company.  They,  therefore,  prayed  that  a  temporary  in- 
junction be  granted  against  the  treasurer,  and  that  it 
might  be  made  perpetual  on  the  hearing. 

The  complaint  was  verified;  and,  after  notice  and  argu- 
ment of  counsel,  an  order  was  made  granting  a  temporary 
injunction,  as  prayed.  On  appeal  to  the  Supreme  Court 
of  the  State,  the  order,  or  the  judgment,  as  it  is  termed 
in  the  language  of  the  record,  was  reversed,  and  the  cause 
remanded  to  the  lower  court,  with  instructions  to  dismiss 
the  complaint.  From  this  judgment  the  cause  is  brought 
to  this  court  on  a  writ  of  error. 
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Mr.  Justice  Field  delivered  the  opinion  of  the  court. 

It  is  objected,  in  limine,  that  this  court  has/  no  jurisdic- 
tion of  the  cause,  on  the  alleged  ground  that  the  judgment 
rendered  is  not  a  final  judgment.  The  order  of  the  Cir- 
cuit Court,  granting  a  preliminary  injunction,  was,  it  is 
true,  interlocutory,  and,  if  the  judgment  of  the  Supreme 
Court  of  the  State  had  been  limited  to  a  simple  reversal, 
the  objection  would  have  been  tenable.  The  cause  would 
then  have  remained  in  the  Circuit  Court  for  further  pro- 
ceedings. But  the  direction  to  that  court,  accompanying 
the  reversal  of  its  order  to  dismiss  the  complaint,  made 
a  final  disposition  of  the  cause.  With  the  entry  of  that 
judgment  the  cause  was  at  an  end.  With  the  peculiari- 
ties of  the  practice  of  the  Indiana  courts  we  have  nothing 
to  do.  If,  upon  an  appeal  from  an  interlocutory  order,  a 
final  disposition  of  the  merits  of  a  cause  can  be  made  in 
that  State,  it  is  no  concern  of  ours.  If,  by  any  direction, 
the  entire  cause  is,  in  fact,  determined,  the  decision,  when 
reduced  to  form  and  entered  in  the  records  of  the  court, 
constitutes  a  final  judgment,  subject  in  a  proper  case  to 
our  review,  whatever  may  be  its  technical  designation. 
The  course  adopted  in  this  case  was  evidently  pursued, 
from  the  fact  that  the  whole  merits  of  the  controversy 
had  been  considered  on  the  motion  for  the  preliminary 
injunction.  The  application  was  founded  upon  the  alleged 
invalidity  of  the  act  of  1872;  no  other  matter  was  dis- 
cussed, and  all  objections  of  form  in  the  proceeding  were 
waived,  that  the  validity  of  the  act  might  be  considered 
and  determined.  Being  determined  against  the  view  ad- 
vanced by  the  jplaintiff's  the  cause,  so  far  as  the  State 
courts  were  concerned,  was  practically  at  an  end. 

In  this  court,  also,  the  validity  of  the  act  of  1872  is  the 
sole  question  presented.  The  act  is  assailed  here,  as  in 
the  court  below,  as  authorizing  an  invasion  of  the  right 
of  private  property,  and  as  impairing  the  obligation  of  an 


executed  contract.  Were  the  transaction  one  between  the 
State  and  a  private  individual,  the  invalidity  of  the  act 
would  not  be  a  matter  of  serious  doubt.  Private  prop- 
erty cannot  be  taken  from  individuals  by  the  State,  ex- 
cept for  public  purposes,  and  then  only  upon  compensa- 
tion, or  by  way  of  taxation:  and  any  enactments  to  that 
end  would  be  regarded  as  an  illegitimate  and  unwar- 
ranted exercise  of  legislative  power.  And  any  attempt 
by  the  legislature  to  take  private  property  from  its 
grantee,  and  restore  it  to  its  grantor,  would  be  in  con- 
flict with  the  constitutional  inhibition  against  impairing 
the  obligation  of  contracts. 

But  between  the  State  and  municipal  corporations,  such 
as  cities,  counties,  and  towns,  the  relation  is  different  from 
that  between  the  State  and  the  individual.  Municipal 
corporations  are  mere  instrumentalities  of  the  State,  for 
the  convenient  administration  of  government;  and  their 
powers  may  be  qualified,  enlarged,  or  withdrawn,  at  the 
pleasure  of  the  legislature.  Their  tenure  of  property,  de- 
rived from  the  State  for  specific  public  purposes,  or  ob- 
tained for  such  purposes  through  means  which  the  State 
alone  can  authorize, —  that  is,  taxation, —  is  so  far  subject 
to  the  control  of  the  legislature,  that  the  property  may  be 
applied  to  other  public  uses  of  the  municipality  than 
those  originally  designated.  This  follows  from  the  nature 
of  such  bodies,  and  the  dependent  character  of  their  ex- 
istence. But  property,  derived  by  them  from  other 
sources,  is  often  held,  by  the  terms  of  its  grant,  for  special 
uses,  from  which  it  cannot  be  diverted  by  the  legislature. 
In  such  cases,  the  property  is  protected  by  all  the  guards 
against  legislative  interference  possessed  by  individuals 
and  private  corporations  for  their  property.  And  there 
would  seem  to  be  reasons  equally  cogent,  in  abstract  jus- 
tice, against  a  diversion  by  the  legislature  from  the  pur.- 
poses  of  a  municipality  of  property  raised  for  its  use  by 
taxation  from  its  inhabitants.  There  are  probably  pro- 


visions  in  the  constitutions  of  the  several  States  which 
would  prevent  any  marked  diversion  in  that  way;  but 
whether  a  contract  between  the  State  and  the  munici- 
pality, within  the  protection  of  the  Federal  Constitution, 
is  implied  in  such  cases,  that  the  property  acquired  shall 
not  be  diverted  from  the  purposes  of  the  municipality 
and  appropriated  to  other  uses,  is  a  question  we  are  not 
now  called  upon  to  determine.  In  the  present  case,  it  is 
not  necessary  for  us  to  go  over  the  ground,  so  ably  ex- 
plored by  the  judges  of  the  Supreme  Court  of  Indiana, 
and  attempt  to  mark  the  line  within  which  the  State  may 
control  and  dispose  of  property  held  by  a  municipal  cor- 
poration, and  beyond  which  its  action  is  subject  to 
the  same  restraints  as  are  its  dealings  with  the  property 
of  individuals.  It  is  enough  that  the  present  case  is  free 
from  difficulty.  Here  there  is  no  attempted  diversion  of 
the  property  from  the  purpose  for  which  it  was  acquired ; 
that  purpose  has  been  accomplished.  The  money  having 
been  obtained  by  compulsory  contribution  from  the  in- 
habitants, the  legislature  could  undoubtedly  have  directed 
its  restitution  to  them  at  any  time  before  the  subscription 
was  made.  If  the  road  had  been  previously  built,  and 
the  aid  contemplated  had  thus  become  unnecessary,  such 
restitution  would  have  been  proper  and  just.  Numerous 
cases  might  be  named  where  the  return  of  taxes  collected 
would  be  the  only  just  proceeding  to  be  taken.  Money 
raised  for  a  special  emergency  may  not  be  required  by 
the  emergency  ceasing. 

The  changed  condition  of  the  property  collected  in  this 
case,  by  its  use  in  paying  for  the  stock  subscribed,  could 
not  affect  the  power  of  the  State;  it  only  made  the  sub- 
sequent distribution  of  the  property  to  the  tax-payers  a 
matter  of  greater  difficulty.  Nor  could  the  fact,  that  the 
commissioners  of  the  county  took  the  certificate  in  their 
name  for  the  stock  subscribed,  remove  the  property  from 
the  control  of  the  State.  The  commissioners  took  the 


stock,  not  to  hold  as  an  investment  which  was  to  yield 
an  annual  revenue  to  the  county,  but  to  aid  in  the  con- 
struction of  a  work,  in  which  the  public  were  interested,— 
a  railroad  through  the  county.  As  justly  observed  by 
counsel,  the  management  of  the  affairs  of  a  railroad  com- 
pany is  no  part  of  the  proper  business  of  a  county  ;  and, 
when  the  purpose  designed  by  the  subscription  was  ac- 
complished, it  was  sound  policy  to  relieve  the  county 
officers  from  any  participation  in  such  management.  Of 
the  power  of  the  State  to  direct  a  restitution  to  tax-payers 
of  a  county,  or  other  municipal  corporation,  of  property 
exacted  from  them  by  taxation,  into  whatever  form  the 
property  may  be  changed,  so  long  as  it  remains  in  posses- 
sion of  the  municipality,  we  have  no  doubt.  The  exer- 
cise of  the  power  infringes  upon  no  provision  of  the  Fed- 
eral Constitution.  Further  than  this,  it  is  not  necessary 
for  us  to  go  for  the  disposition  of  this  case. 

Judgment  affirmed. 


Citizens  of  the  United  States  residing  in  the  loyal  States  were  capable  of 
making  a  valid  contract  for  the  sale  or  mortgage  of  cotton  growing 
on  a  plantation  within  one  of  the  insurgent  States ;  and  such  a  con- 
tract would  pass  existing  cotton  on  the  plantation  and  crops  to  be 
subsequently  raised  thereon. 

The  Captured  and  Abandoned  Property  Act,  a  surrender  by  the  United 
States  of  their  right  as  a  belligerent  to  appropriate  property  of  a  par- 
ticular kind  taken  in  the  enemy's  country  and  belonging  to  a  loyal 
citizen. 
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STATEMENT   OF  THE   CASE. 

This  is  an  appeal  from  a  decree  of  the  Court  of  Claims, 
dismissing  the  petition  of  the  appellant,  praying  judg- 
ment for  the  amount  of  the  proceeds  of  certain  cotton, 
the  property  of  his  testator,  which  was  seized  by  the 
forces  of  the  United  States  and  sold  and  the  proceeds 
paid  into  the  Treasury.  The  facts  of  the  case,  briefly 
stated,  are  as  follows  : 

Charles  S.  Morehead  was  a  citizen  of  Kentucky  at  the 
breaking  out  of  the  late  civil  war.  He  was  a  man  of  dis- 

*  Reported  in  143  U.  S.,  347. 
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tinction  in  that  State,  and  had  once  been  its  governor. 
He  was  a  lawyer  by  profession,  and  before  and  until  the 
war  practiced  law  in  partnership  with  C.  M.  Briggs.  In 
the  spring  of  1861  he  was  the  owner  of  two  plantations 
near  Egg's  Point,  in  Mississippi,  and  at  the  opening  of 
the  war  he  was  on  the  plantations ;  but  some  time  in  the 
following  May  or  June,  when  a  prolonged  struggle  seemed 
inevitable,  he  left  one  of  the  plantations  in  charge  of  an 
overseer  and  the  other  in  charge  of  his  son,  and  returned 
to  Kentucky.  Not  long  afterwards  he  was  arrested  and 
confined  in  Fort  Warren  as  a  suspected  rebel,  because  of 
his  sympathy  with  the  Confederate  cause,  but,  upon  tak- 
ing the  oath  of  allegiance  to  the  United  States,  he  was,  in 
February,  1862,  released.  On  the  18th  of  April  following 
he  sold  to  C.  M.  Briggs,  his  former  partner,  by  a  bill  of 
sale  in  writing,  all  the  cotton  on  his  plantations,  baled 
and  unbaled,  gathered  and  ungathered,  and  all  that 
should  be  raised  in  1862,  to  satisfy  certain  indebtedness 
to  him  and  to  secure  him  for  certain  debts  which  he  was 
under  obligation  to  pay  for  Morehead.  The  bill  of  sale 
was  as  follows  : 

"  For  and  in  consideration  of  money  loaned  and  ad- 
vanced heretofore  by  C.  M.  Briggs,  and  further  valuable 
considerations  by  way  of  suretyship  for  me  by  said 
Briggs,  I  hereby  sell  and  transfer  to  said  C.  M.  Briggs  all 
the  cotton  on  my  two  plantations  in  Mississippi,  near 
Egg's  Point  and  Greenville.  Said  cotton  so  sold  embraces 
all  that  I  may  have,  baled  and  unbaled,  gathered  and  un- 
gathered. This  is  intended  to  cover  all  cotton  that  I  have 
now  or  may  have  this  year  on  said  two  plantations,  sup- 
posed to  be  about  two  thousand  bales. 

"  C.  S.  MOEEHEAD. 

"  April  18,  1862." 

The  bill  of  sale  was  delivered  to  C.  M.  Briggs  on  the 
day  of  its  execution,  and  at  the  time  both  parties  were 
citizens  and  residents  of  Kentucky. 
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The  agents  left  in  charge  of  the  plantations  in  Missis- 
sippi superintended  the  raising  of  cotton  on  them,  and 
had  general  direction  of  the  affairs  of  the  plantations  in 
the  years  1861,  1862,  and  1863.  The  son  of  Morehead 
sold  some  of  the  cotton  in  order  to  obtain  money  to  carry 
on  the  plantations,  and  some  of  the  sales  were  made  to  an 
agent  of  the  Confederate  government ;  but  it  does  not  ap- 
pear that  Morehead  gave  any  directions  to  his  agents  as 
to  the  disposition  of  any  of  the  cotton,  or  had  any  com- 
munication with  them  in  1862  or  1863. 

None  of  the  cotton  belonging  to  Morehead  which  was 
on  the  plantations  at  the  time  of  the  sale  to  Briggs  came 
into  the  possession  of  the  United  States ;  all  that  came 
into  their  possession  was  raised  subsequently.  In  1862, 
after  the  sale,  the  agents  left  in  charge  of  the  plantations 
raised  a  crop  of  cotton,  a  portion  of  which,  in  December, 
1862,  or  in  January,  1863,  was  hauled  to  Wilson's  Burn, 
a  place  then  used  for  the  storage  of  cotton  belonging  to, 
or  intended  to  be  sold  to,  the  Confederate  government, 
and  also  for  the  storage  of  the  cotton  of  individuals.  The 
cotton  was  marked  by  the  agents,  "  C.  S.  A.,"  in  order  to 
save  it  from  destruction  by  Confederate  soldiers,  but  it 
was  not  so  marked  by  direction  of  Morehead. 

Whilst  the  cotton  was  there  three  hundred  and  eighty 
bales  of  it  were,  in  1863,  taken  by  Captain  Osband  of  the 
Fourth  Illinois  Cavalry,  acting  under  orders  of  General 
Grant,  to  Worthington's  Landing  on  the  Mississippi 
River,  where  it  was  intermingled  with  other  cotton  from 
adjacent  plantations,  and  shipped  to  Memphis,  Tennessee, 
and  there  turned  over  to  Captain  Fort,  Assistant  Quarter- 
master-General of  the  United  States  Army.  The  whole 
amount  of  cotton  received  by  him  was  twenty-one  hun- 
dred and  thirty  bales,  which,  after  being  rebaled  and 
thereby  reduced  to  twenty  one  hundred  and  eleven  bales, 
was  sold  by  him,  and  the  proceeds  accounted  for  to  the 


United  States,  amounting  to  $422,125.70.  The  cotton, 
including  the  three  hundred  and  eighty  bales  mentioned 
above,  which  came  from  the  plantations  of  Morehead, 
amounted  to  four  hundred  and  fifty-five  bales,  and  their 
proportional  part  of  the  proceeds  was  $91,000.  There  is 
a  discrepancy  between  this  amount  and  that  which  is 
subsequently  claimed  in  the  amended  petition.  There  is 
also  a  discrepancy  between  the  number  of  bales  stated  in 
the  findings  to  have  been  received  by  the  Quartermaster- 
General  and  the  number  mentioned  in  the  act  of  Congress 
of  June  4th,  1888.  But  these  discrepancies  are  slight, 
and  do  not  affect  the  questions  considered. 

The  exact  state  of  the  indebtedness  from  Morehead  to 
Briggs,  at  the  time  of  the  execution  of  the  bill  of  sale, 
does  not  appear.  Briggs  had  paid  eight  or  ten  thousand 
dollars  for  Morehead,  and  the  latter  had  collected  Briggs's 
portion  of  a  fee  amounting  to  five  thousand  dollars,  and 
was  in  the  habit  of  borrowing  money  from  him  during  the 
continuance  of  their  law  partnership,  until  the  commence- 
ment of  the  war.  It  does  not  appear  that  any  definite 
settlement  was  had  between  them.  C.  M.  Briggs  having 
died,  his  brother,  James  A.  Briggs,  was  on  the  15th  of 
July,  1875,  appointed  executor  of  his  estate  by  the  county 
court  of  Jefferson  County,  in  Kentucky,  of  which  county 
the  deceased  was  at  the  time  of  his  death  a  citizen  and 
resident.  He  accepted  the  trust  and  qualified  by  taking 
the  necessary  oath  and  executing  the  required  bond. 

By  a  special  act  of  Congress,  passed  on  the  4th  of  June, 
1888,  (25  Stat.  1075,)  the  Court  of  Claims  was  given,  sub- 
ject to  certain  conditions  hereafter  named,  like  jurisdic- 
tion to  hear  and  determine  the  claim  of  the  legal  repre- 
sentatives of  C.  M.  Briggs  for  the  proceeds  of  four 
hundred  and  fifty -five  bales  of  cotton,  stated  in  the  act  to 
be  then  in  the  Treasury  of  the  United  States,  and  alleged 
to  have  been  owned  in  whole  or  in  part  by  the  deceased, 


as  was  given  to  that  court  by  the  acts  of  March  12,  1863, 
and  July  2,  1864,  upon  petition  to  be  filed  in  that  court 
within  two  years  from  the  passage  of  the  act,  notwith- 
standing any  statute  of  limitations  to  the  contrary.  One 
of  the  conditions  named  was  that  on  a  preliminary  inquiry 
the  court  should  find  that  Briggs  was  in  fact  loyal  to  the 
United  States  government,  and  that  the  assignment  to 
him  from  Morehead  was  bona  fide  ;  the  sale  from  More- 
head  being  thus  designated  in  the  act.  A  further  condi- 
tion was,  that  if  the  court  should  find  that  the  alleged 
assignment  from  Morehead  to  Briggs,  under  which  Briggs 
claimed  the  cotton,  was  intended  only  as  security  for  in- 
debtedness and  against  contingent  liabilities  assumed  for 
Morehead,  then  judgment  should  be  rendered  for  such 
portion  of  the  proceeds  of  the  said  cotton  as  would  satisfy 
the  debts  and  claims.  It  was  also  provided  that  the 
judgment  should  not  be  paid  out  of  the  general  fund  in 
the  Treasury  arising  from  the  sale  of  captured  and 
abandoned  property,  but  should  be  paid  out  of  the  special 
fund  charged  to  and  accounted  for  by  Captain  Fort, 
Assistant  Quartermaster,  arising  from  the  sale  of  the 
twenty-two  hundred  and  nine  bales  of  cotton  received  by 
him,  with  which  claimant's  cotton  was  intermingled ;  the 
claimant  to  receive  only  the  proportionate  part  which  his 
cotton  might  bear  to  the  net  proceeds  accounted  for  by 
Captain  Fort. 

The  executor  accordingly  filed  his  petition,  in  which, 
as  amended,  he  alleges  that,  of  the  net  proceeds  of  the 
cotton  accounted  for  by  Captain  Fort,  there  remains  in 
the  Treasury,  after  deducting  the  payments  properly 
chargeable  to  the  same,  and  which  have  been  paid  out  to 
various  claimants  on  judgments  of  the  Court  of  Claims, 
the  sum  of  $138,523.92,  being  the  net  proceeds  of  six 
hundred  and  twenty-one  bales  of  cotton,  for  which  no 
claim  has  ever  been  made  on  which  judgment  has  been 
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rendered,  or  payment  obtained  from  the  Treasury.  And 
the  petitioner  alleges  that  of  this  sum  he  is  entitled  to  re- 
coyer  his  pro  rata  share,  corresponding  to  his  four  hun- 
dred and  fifty -five  bales,  amounting  in  the  aggregate  to 
$101,794.57,  for  which  he  prays  judgment. 

A  preliminary  enquiry  was  had  by  the  Court  of  Claims 
as  to  the  loyalty  of  the  testator,  C.  M.  Briggs,  during  the 
war,  and  as  to  the  ~bona  fide  character  of  the  assignment 
to  him  by  Morehead ;  and  it  was  found  that  the  testator 
was  in  fact  loyal  to  the  United  States  government,  and 
that  the  assignment  to  him  by  Morehead  of  April  18, 
1862,  was  ~bona  fide. 

The  case  being  thus  freed  from  these  preliminary  en-, 
quiries,  the  only  questions  remaining  for  consideration 
were,  first,  the  effect  of  that  assignment  in  passing  title  to 
the  cotton  raised  on  the  plantations  and  seized  by  the 
forces  of  the  United  States  and  sold;  second,  the  right  of 
the  owner  or  assignee  to  the  proceeds  received,  he  being 
loyal  to  the  government  of  the  United  States  during  the 
war;  and,  third,  the  amount  of  the  claims  of  the  deceased 
against  Morehead  payable  out  of  such  proceeds. 

The  court  held  that  cotton  raised  in  the  Confederate 
States  during  the  war  was  hostile  property  which  the 
United  States  had  the  right  to  and  did  apply  to  their  own 
uses  while  it  continued;  that  the  fact  that  the  owner  or 
assignee  of  the  cotton  was  a  loyal  man  during  the  war 
did  not  affect  the  right  of  the  United  States  to  thus  apply 
it,  or  the  proceeds  of  its  sale,  to  their  own  use ;  and  that 
therefore  no  liability  rested  upon  the  government  of  the 
United  States  to  account  for  the  property,  or  its  proceeds 
when  sold,  to  the  owner  or  assignee.  The  petition  was 
accordingly  dismissed,  (25  Ct.  01.  126,)  and  from  the  de- 
cree of  dismissal  the  case  is  brought  to  this  court  on 
appeal. 


Mr.  Justice  FIELD  delivered  the  opinion  of  the  Court. 

Though  at  the  time  the  sale,  or  assignment,  as  it  is 
termed  in  the  act  of  Congress,  was  made  of  the  cotton  on 
the  plantations  in  Mississippi,  or  to  be  raised  thereon 
during  the  year  1862,  the  late  civil  war  was  flagrant,  there 
was  no  rule  of  law  arising  from  the  existence  of  hostilities 
between  the  different  sections  of  the  country  which  in  any 
respect  impaired  the  validity  of  the  transaction.  Both 
parties  were  then  residents  and  citizens  of  Kentucky,  and 
no  agreement  was  made  for  the  transportation  and  de- 
livery of  the  cotton  across  the  lines  separating  the  insur- 
rectionary States  from  those  which  maintained  their 
loyalty  and  adhered  to  the  Union.  Morehead,  the  owner, 
was  in  the  spring  of  1861,  at  the  commencement  of  the 
war,  on  the  plantations  in  Mississippi ;  and  in  May  or 
June  following,  when  a  prolonged  struggle  seemed  inevi- 
table, he  placed  one  of  them  in  charge  of  his  son  and  the 
other  in  charge  of  an  overseer,  and  returned  to  Kentucky. 
It  does  not  appear  that  ever  afterwards  during  the  con- 
tinuance of  the  war  he  had  any  communication  with 
either.  They  superintended  the  plantations,  and  in  1862 
raised  a  crop  of  cotton  thereon,  the  greater  part  of  which, 
if  not  the  whole,  was  afterwards  seized  by  the  forces  of 
the  United  States,  placed  in  the  custody  of  an  assistant 
quartermaster  of  the  army,  sold  by  him,  and  the  proceeds 
paid  over  or  accounted  for  to  the  Treasury  of  the  United 
States. 

In  Conrad  v.  Waples,  (96  U.  S.  279,  286,)  we  said  of  a 
sale  of  real  property  within  the  Confederacy  between  two 
persons  residents  there  during  the  war  : 

"  The  character  of  the  parties  as  rebels  or  enemies  did 
not  deprive  them  of  the  right  to  contract  with  and  to  sell 
to  each  other.  As  between  themselves,  all  the  ordinary 
business  between  people  of  the  same  community  in  buying, 
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selling,  and  exchanging  property,  movable  and  immovable, 
could  be  lawfully  carried  on,  except  in  cases  where  it  was 
expressly  forbidden  by  the  United  States,  or  where  it 
would  have  been  inconsistent  with  or  have  tended  to  weaken 
their  authority.  It  was  commercial  intercourse  and  cor- 
respondence between  citizens  of  one  belligerent  and  those 
of  the  other,  the  engaging  in  traffic  between  them,  which 
were  forbidden  by  the  laws  of  war  and  by  the  President's 
proclamation  of  non-intercourse.  So  long  as  the  war 
existed,  all  intercourse  Between  them  inconsistent  with 
actual  hostilities  was  unlawful.  But  commercial  inter- 
course and  correspondence  of  the  citizens  of  the  enemy's 
country  among  themselves  were  neither  forbidden  nor  in- 
terfered with,  so  long  as  they  did  not  impair  or  tend  to 
impair  the  supremacy  of  the  national  authority  or  the 
rights  of  loyal  citizens.  No  people  could  long  exist  with- 
out exchanging  commodities,  and,  of  course,  without  buy- 
ing, selling,  and  contracting.  And  no  belligerent  has  ever 
been  so  imperious  and  arbitrary  as  to  attempt  to  forbid 
the  transaction  of  ordinary  business  by  its  enemies  among 
themselves.  No  principle  of  public  law  and  no  consider- 
ation of  public  policy  could  be  subserved  by  any  edict  to 
that  effect ;  and  its  enforcement,  if  made,  would  be  impos- 
sible." 

The  property  in  this  case  was  real  estate,  but  we  do  not 
perceive  how  that  fact  would  alter  the  validity  of  a  trans- 
action, if  it  could  be  affected  by  the  character  of  the  parties. 
If  residents  of  the  enemy's  country  may  contract  for  prop- 
erty situated  within  it,  there  would  seem  to  be  no  objec- 
tion to  similar  transactions  by  persons  residing  outside  of 
the  Confederate  lines  and  adhering  to  the  National  Gov- 
ernment, so  long  as  no  intercourse  or  connection  is  kept 
up  with  the  inhabitants  of  the  enemy's  country.  As  stated 
in  the  case  from  which  we  have  cited,  it  was  commercial 
intercourse  and  correspondence  between  citizens  of  one 
belligerent  and  the  other,  and  the  engagement  in  traffic 
between  them,  leading  to  the  transmission  of  money  or 
property  from  one  belligerent  country  to  the  other,  which 
was  forbidden. 


There  was,  therefore,  nothing  in  the  sale  of  the  cotton 
on  the  plantations,  or  of  cotton  to  be  raised  thereon,  there 
being  no  agreement  respecting  its  movement  across  the 
border  of  the  contending  sections,  which  brought  the 
transaction  within  the  prohibitions  of  any  rule  of  interna- 
tional law  or  the  proclamations  of  the  President  of  the 
United  States  in  1861.  (12  Stat.  257, 1262  ;  13  do.  731.) 

Those  who  may  desire  to  examine  the  decisions  of  the 
courts  as  to  the  nature  and  extent  of  the  prohibitions  upon 
transactions  between  subjects  of  countries  at  war,  or  be- 
tween subjects  of  the  same  country  respecting  property 
situated  in  the  enemy's  country,  will  find  in  the  opinion  of 
the  Supreme  Judicial  Court  of  Massachusetts,  in  Kershaw 
v.  Kelsey,  (100  Mass.  561,)  the  subject  ably  and  exhaust- 
ively considered,  with  an  analysis  of  the  most  important 
decisions  of  the  English  and  American  courts. 

The  sale  not  being  open  to  objection  as  relating  to 
property  within  the  hostile  territory,  the  question  arises 
whether  it  was  sufficient  to  pass  the  existing  cotton  on  the 
plantations  and  crops  to  be  subsequently  raised  thereon  ; 
and  on  that  question  we  have  no  doubt.  The  crop  which 
was  afterward  seized  by  the  forces  of  the  United  States 
was  not  then  in  existence,  but  from  the  fact  that  it  was 
raised  during  the  year  we  conclude  it  was  already  planted  ; 
though  if  otherwise,  the  fact  would  not  be  material.  The 
sale  would  take  effect  the  moment  the  crop  appeared.  In 
Butt  v.  Ellett,  (19  Wall.  544,)  the  question  was  as  to  the 
effect  of  an  instrument  purporting  to  be  a  mortgage  of  a 
crop,  the  seed  of  which  had  not  been  sown.  A  planta- 
tion in  Mississippi  was  leased  for  one  year  for  $3,500,  for 
which  the  lessee  gave  his  note,  and  to  secure  it  embodied 
in  the  lease  a  mortgage  of  all  the  crops  raised  on  the 
plantations  during  a  certain  designated  year.  It  was  held 
that  the  mortgage  clause  could  not  operate  as  a  mortgage, 
because  the  crops  to  which  it  related  were  not  in  existence, 
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but  that  when  they  grew  the  lien  attached  and  bound 
them  effectually  from  that  time. 

In  Andrew  v.  Newcomb,  (32  N.  Y.  417,  421,)  the  Court  of 
Appeals  of  New  York  held  that  in  the  case  of  crops  to  be 
sown,  the  title  vests  potentially  from  the  time  of  the 
bargain,  and  actually  as  soon  as  the  subject  arises.  The 
court  cited  several  cases,  going  back  as  far  as  the  time  of 
Chief  Justice  Hobart,  to  sustain  this  doctrine,  observing 
that  they  sufficiently  showed  that  crops  to  be  raised  were 
an  exception  to  the  general  rule  that  title  to  property  not 
in  existence  cannot  be  affected  so  as  to  vest  the  title  when 
it  comes  into  being. 

The  delivery  of  the  crops  was  not  essential  to  pass  the 
title  as  between  Morehead  and  Briggs.  The  law  on  the 
subject  of  the  sale  of  personal  property  does  not  require 
impossibilities,  as  would  be  a  delivery  in  a  case  of  that 
kind.  The  cotton  was  not  at  the  time  grown,  and  even  if 
the  sale  be  deemed  incomplete  until  the  actual  appearance 
of  the  crop,  it  could  not  then  be  removed  from  the  soil 
for  delivery ;  besides,  it  was  within  the  limits  of  a  recog- 
nized enemy's  country,  and  any  attempt  to  transport  it  to 
the  Union  side  for  delivery  would  have  been  unlawful. 

By  the  common  law  a  sale  of  personal  property  is  com- 
plete and  the  title  passes  as  between  vendor  and  vendee 
when  the  terms  of  transfer  are  agreed  upon,  without 
actual  delivery. 

In  Simmons  v.  Swift  (5  Barn.  &  Cress.  857,  862)  it  was 
so  held  by  the  Court  of  King's  Bench,  Justice  Bailey 
using  this  language  :  "  Generally  speaking,  where  a  bar- 
gain is  made  for  the  purchase  of  goods,  and  nothing  is 
said  about  payment  or  delivery,  the  property  passes  im- 
mediately, so  as  fco  cast  upon  the  purchaser  all  future 
risk,  if  nothing  further  remains  to  be  done  to  the  goods, 
although  he  cannot  take  them  away  without  paying  the 
price." 
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In  Gilmour  v.  Supple  (11  Moore,  P.  C.  551,  566)  the 
Privy  Council,  in  giving  its  judgment,  said  :  "  By  the  law  of 
England,  by  a  contract  for  the  sale  of  specific  ascertained 
goods,  the  property  immediately  vests  in  the  buyer,  and  a 
right  to  the  price  in  the  sellerj  unless  it  can  be  shown  that 
such  was  not  the  intention  of  the  parties." 

In  Kentucky,  where  the  sale  in  this  case  was  made,  the 
common  law  rule  prevails.  In  Willis  v.  Willis  (6  Dana, 
48)  the  Court  of  Appeals  of  that  State  said  :  "  So  soon  as 
a  bargain  of  sale  of  personal  goods  is  struck  the  contract 
becomes  absolute  without  actual  payment  or  delivery,  and 
the  property  and  risk  of  accident  to  the  goods  vest  in  the 
buyer." 

Nor  was  the  sale  void  within  the  statute  of  frauds. 
There  was  no  creditor  or  purchaser  who  could  question 
the  transfer  of  title  to  the  vendee.  The  government 
stood  in  np  such  relation  and  could  raise  no  such  objec- 
tion. It  had  no  pre-existing  demand  or  equity  against 
the  property.  All  the  rights  of  the  government  resulted 
from  capture. 

And  this  brings  us  to  the  consideration  of  the  most  im- 
portant question  in  the  case  :  Whether  the  United  States 
acquired  title  to  the  property  by  its  capture,  and  can, 
therefore,  disregard  the  claim  of  ownership  by  the  testator 
or  petitioner,  and  treat  the  cotton  as  property  confiscated 
to  their  use.  The  Court  of  Claims  held  that  the  United 
States  rightfully  appropriated  the  property  and  its  pro- 
ceeds, and  were  not  under  any  obligation  to  account  for 
them  to  the  owner  or  his  representative. 

It  proceeded  upon  the  doctrine  that  the  Confederate 
States  and  the  States  which  adhered  to  the  Union  were 
engaged  in  a  civil  war,  having  such  proportions  as  to  be 
attended  with  the  incidents  of  an  international  war,  and 
that  therefore  the  United  States  could  treat  all  property 
within  the  Confederate  lines  as  enemy's  property,  and  in 
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the  exercise  of  their  belligerent  rights  seize  and  appropri- 
ate to  their  own  use  any  of  it  which  could  be  of  service 
to  them  in  the  prosecution  of  the  war  ;  and  that  the  prop- 
erty which  was  most  beneficial  to  the  Confederacy  in 
furnishing  funds  was  cotton,  and  it  was  for  that  reason 
particularly  sought  by  the  national  forces  for  capture. 
The  Court  of  Claims  recognized  the  doctrine,  also,  that 
the  right  of  capture  extended  to  the  products  of  the  soil, 
whether  owned  by  citizens  of  the  Confederacy  or  strangers 
to  both  belligerents,  and  that  the  capture  of  movable 
property  within  the  Confederacy  transferred  the  title 
when  reduced  to  firm  possession ;  and  it  therefore  held 
that  when  the  cotton  for  the  proceeds  of  which  this  ac- 
tion is  brought  was  captured  by  the  national  forces  and 
sold  and  the  proceeds  paid  into  the  Treasury  of  the 
United  States,  the  title  to  the  property  and  proceeds 
passed  absolutely  to  the  general  government. 

This  decision  of  the  Court  of  Claims  would  have  been 
correct,  and  been  sustained,  had  the  government  of  the 
United  States  confined  its  action  simply  to  the  enforce- 
ment of  its  rightful  powers  as  a  belligerent,  and  had  not 
surrendered  its  rights  as  a  belligerent  to  appropriate 
property  of  a  particular  kind  taken  in  the  enemy's  coun- 
try, belonging  to  a  loyal  citizen. 

In  Brown  v.  United  States,  (8  Cranch,  110,  122,  123,) 
the  court  said  that  it  was  conceded  that  war  gives  to  the 
sovereign  full  right  to  take  the  persons  and  confiscate  the 
property  of  the  enemy  wherever  found,  and  observed  that 
the  mitigations  of  this  rigid  rule,  which  the  humane  and 
wise  policy  of  modern  times  had  introduced  into  practice, 
might  more  or  less  affect  the  exercise  of  this  right,  but 
could  not  impair  the  right  itself. 

Substantially  the  same  thing  was  said  in  Young  v. 
United  States,  (97  U.  S.  39,  60:)  "All  property,"  was  the 
language  of  the  court  in  that  case,  "  within  enemy  territory 
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is  in  law  enemy  property,  just  as  ail  persons  in  the  same 
territory  are  enemies.  A  neutral,  owning  property  within 
the  enemy's  lines,  holds  it  as  enemy  property,  subject  to 
the  laws  of  war;  and,  if  it  is  hostile  property,  subject  to 
capture." 

But  in  another  case,  that  of  Mrs.  Alexander's  Cotton, 
(2  Wall.  404,  419,)  this  court  said  that  "  this  rule,  as  to 
property  on  land,  has  received  very  important  qualifica- 
tions from  usage,  from  the  reasonings  of  enlightened 
publicists,  and  from  judicial  decisions.  It  may  now  be 
regarded  as  substantially  restricted  '  to  special  cases  dictated 
by  the  necessary  operation  of  the  war,'  and  as  excluding, 
in  general,  '  the  seizure  of  the  private  property  of  pacific 
persons  for  the  sake  of  gain.' ' 

The  circumstances  in  which  the  late  war  originated,  and 
the  fact  that  within  the  Confederate  lines  there  were  mul- 
titudes of  people  who  were  sincerely  attached  to  the  gov- 
ernment of  the  Union  and  desired  its  success,  gave  ample 
reason  to  the  Federal  government  for  a  modification  of 
the  harsh  rules  of  war  in  regard  to  the  capture  of  prop- 
erty on  land,  so  as  not  to  bring  within  the  same  calamity 
friend  and  foe.  It  was  a  desire  to  ameliorate  as  much  as 
possible  the  exercise  of  the  necessary  belligerent  right  of 
capture  of  property  within  the  rebel  lines,  in  its  applica- 
tion to  the  property  of  persons  thus  friendly  to  the  Union, 
so  far  as  cotton  was  concerned,  which  led  to  the  passage 
of  the  Captured  and  Abandoned  Property  Act  of  March, 
1863,  and  the  subsequent  amendments  thereto. 

Cotton  was  considered  the  great  means  of  procuring 
supplies  for  the  Confederate  government.  It  is  well 
known  to  have  been  its  chief  reliance  for  the  purchase  of 
arms  and  other  munitions  of  war  abroad  ;  indeed,  without 
this  resource,  the  Confederacy  would  have  been  deprived  of 
its  greatest  means  of  obtaining  the  necessary  supplies  to 
continue  the  struggle.  As  said  by  this  court  in  the  case 
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of  Mrs.  Alexander's  Cotton,  (2  Wall.  420,)  cited  above,  no 
principle  of  equity  or  just  policy  required,  when  the 
national  occupation  was  itself  precarious,  that  it  should 
be  spared  from  capture  and  allowed  to  remain,  in  case  of 
the  withdrawal  of  the  Union  troops,,  an  element  of 
strength  to  the  rebellion. 

The  act  of  Congress  of  March  12,  1863,  providing  for 
the  collection  of  abandoned  and  captured  property  in  the 
insurrectionary  territory,  (12  Stat.  820,)  declared  that  all 
such  property  might  be  appropriated  to  the  public  use  or 
sold.  But  it  also  said,  in  substance,  that  the  property 
of  friend  and  foe  cannot  at  the  time  be  separated ;  and  all 
the  property  of  that  kind  found  within  the  Confederate 
lines  will  be  taken,  sold,  and  when  sold  its  proceeds  will 
be  deposited  in  the  Treasury  ;  but  if  afterwards  within 
two  years  after  the  suppression  of  the  rebellion  the  owner 
can  establish  to  the  satisfaction  of  the  Court  of  Claims  his 
title  to  the  property  thus  taken,  and  his  loyalty  to  the 
Union  cause,  then  the  portion  of  the  proceeds  belonging 
to  him  shall  be  restored,  after  deducting  the  expenses  at- 
tendant upon  its  capture,  removal,  and  custody.  ( United 
States  v.  Anderson,  9  Wall.  56,  67.) 

Under  this  act  immense  amounts  of  property  belonging 
to  citizens  of  the  United  States,  who  sincerely  mourned 
the  origin  of  the  Confederacy,  and  longed  for  the  re- 
establishment  of  the  national  government,  and  who  kept 
faith  in  their  hearts  through  the  whole  of  the  long  strug- 
gle, were  accounted  for  and  the  proceeds  restored  to  the 
rightful  owners ;  and  certainly  it  must  be  regarded  as  a 
most  beneficent  act  on  the  part  of  the  general  government. 
The  records  of  the  Court  of  Claims  show  a  multitude  of 
cases  where  this  law  has  been  administered,  and  many 
loyal  people  have  had  the  proceeds  of  their  property  re- 
turned to  them,  which  had  been  captured  because  of  the 
fact  that  it  was  situated  within  hostile  territory. 
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In  the  present  case,  the  petitioner  was  allowed  the  same 
right  to  present  his  claim  for  the  proceeds  of  the  property 
belonging  to  his  testator  which  would  have  been  allowed 
if  the  testator  himself  had  presented  his  claim  within  two 
years  after  the  capture.  The  question  was  as  to  the 
loyalty  of  the  testator  of  the  claimant,  and  also  as  to  his 
ownership  of  the  cotton.  His  loyalty  was  found  by  the 
court,  and  also  the  l>ona  fides  of  the  sale  of  the  property. 
After  these  facts  had  been  established  the  only  question 
that  could  have  been  properly  considered  was  the  amount 
of  the  proceeds  which  the  petitioner  should  receive.  That 
was  not  considered  by  the  Court  of  Claims. 

In  passing  the  act,  Congress  considered  that  a  question 
might  arise  whether  the  transaction  between  Morehead 
and  Briggs  constituted  a  sale,  or  an  assignment  by  way  of 
mortgage,  although  it  purports  to  be  a  sale  and  transfer. 
The  act  provides  that  if  the  transaction  was  intended  only 
as  security  for  indebtedness  and  against  contingent  liabil- 
ities, only  such  portion  of  the  proceeds  should  be  awarded 
to  the  petitioner  as  would  satisfy  the  debts  and  claims  of 
the  testator,  to  secure  which  the  assignment,  as  it  is  termed 
in  the  act,  was  made. 

The  case,  therefore,  will  be  reversed,  and  sent  back  to 
the  Court  of  Claims,  with  instructions  to  pass  upon  the 
question  whether  the  transaction  was  an  absolute  sale  or 
merely  a  mortgage  or  pledge ;  and  according  to  the  view 
adopted  the  amount  of  the  proceeds  due  and  payable  to 
the  petitioner  should  be  ascertained,  and — 

It  is  so  ordered. 


A  change  in  the  charter  of  a  municipal  corporation,  in  whole  or  part, 
by  an  amendment  of  its  provisions,  or  the  substitution  of  a  new 
charter  in  place  of  the  old  one,  embracing  substantially  the  same 
corporators  and  the  same  territory,  will  not  be  deemed,  in  the  ab- 
sence of  express  legislative  declaration  otherwise,  to  affect  the 
identity  of  the  corporation,  or  to  relieve  it  from  its  previous  liabili- 
ties, although  different  powers  are  possessed  under  the  amended 
or  new  charter,  and  different  officers  administer  its  affairs. 
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By  an  act  passed  on  the  2d  of  March,  1839,  by  the 
then  Territory,  now  State,  of  Florida,  the  city  of  Pensa- 
cola,  at  the  time  a  preexisting  corporation,  was  rechart- 

*  Reported  in  93  U.  S.  266. 


ered,  and  its  powers  were  vested  in  a  mayor  and  board 
of  aldermen,  who  were  at  all  times  to  continue  "  to  act 
in  their  respective  functions  "  until  the  election  and  qual- 
ification of  their  successors  in  office.  Among  the  powers 
conferred  by  the  charter  was  the  power  to  borrow  money, 
not  exceeding  $5,000  a  year,  and  to  levy  taxes  and  pro- 
vide for  their  collection,  with  a  limitation  of  the  amount 
to  be  levied  upon  real  estate  to  three-fourths  of  one  per 
cent. 

In  December,  1850,  by  an  amendatory  act,  these  limi- 
tations were  repealed,  and  a  larger  loan  and  a  greater 
rate  of  taxation  upon  real  estate  were  allowed.  By  a  fur- 
ther amendatory  act,  passed  on  the  3d  of  January,  1853, 
the  mayor  and  aldermen,  with  the  consent  of  a  majority 
of  the  corporation  were  authorized  to  subscribe,  in  the 
name  of  the  city,  any  amount  of  money  which  they  might 
deem  necessary  to  any  railroad  leading  from  the  city;  and, 
for  the  purpose  of  procuring  the  amount  of  the  subscrip- 
tion, were  empowered  to  borrow  the  same,  and  impose  a 
tax  upon  real  estate  within  its  limits,  not  exceeding  two 
per  cent,  on  the  assessed  value  of  the  property.  By  an- 
other act,  passed  in  the  same  month,  the  Alabama  and 
Florida  Railroad  Company  was  chartered  to  construct  a 
railroad  from  some  point  on  Pensacola  Bay  (the  city  be- 
ing the  point  afterwards  selected),  northward  to  the  bound- 
ary line  of  Florida  and  Alabama,  and  there  to  connect 
with  another  line  of  road  to  be  constructed  from  the  city 
of  Montgomery,  Ala. 

Under  the  act  of  Jan.  3,  1853,  the  city  of  Pensacola 
subscribed  $250,000  to  the  capital  stock  of  this  railroad 
company,  and  in  payment  of  the  same  executed  and  de- 
livered to  the  company  five  hundred  bonds  of  $500  each, 
payable  twenty  years  after  date,  with  interest  at  the  rate 
of  seven  per  cent,  per  annum,  payable  semi-annually  on 
the  first  days  of  January  and  July,  at  such  bank  in  the 
city  of  New  York  as  the  treasurer  might  direct,  on  the 


surrender  of  the  coupons  for  such  interest  attached  to  the 
bonds. 

The  plaintiff  is  the  holder  of  sixteen  hundred  and 
ninety  of  these  coupons,  now  past  due,  and  alleges  that 
the  city  has  never  made  any  provision  for  their  payment 
at  any  bank  in  the  city  of  New  York,  or  at  any  other 
place;  that,  until  about  the  1st  of  January,  1871,  the  city 
received  the  coupons  in  payment  of  taxes,  although  the 
taxes  assessed  were  never  sufficient  to  absorb  the  coupons 
as  they  matured,  but  that  since  that  time  the  city  has  re- 
fused, and  still  refuses,  to  recognize  its  obligation  to  pay  ' 
them.  Several  judgments  have  been  recovered  by  other 
parties  upon  coupons  of  the  same  kind  against  the  city;  but 
executions  issued  thereon  have  been  returned  wholly  un- 
satisfied, because  the  city  possessed  no  property  out  of 
which  they  could  be  made. 

The  constitution  of  Florida,  adopted  in  1868,  provided 
that  the  legislature  should  "establish  a  uniform  system 
of  county,  township,  and  municipal  government.".  In 
pursuance  of  this  requirement,  the  legislature,  in  1868 
and  1869,  passed  acts  "  to  provide  for  the  incorporation 
of  cities  and  towns,  and  to  establish  a  uniform  system  of 
municipal  government "  in  the  State.  These  acts  author- 
ized the  establishment  of  a  municipal  government,  with 
corporate  powers  and  privileges  by  the  voluntary  action 
of  the  male-inhabitants  of  any  hamlet,  village,  or  town 
in  the  State,  not  less  than  one  hundred  in  number ;  and 
also  provided  for  the  reorganization  of  existing  muni- 
cipal corporations  under  their  provisions.  Under  these 
acts  the  charter  of  the  city  was  surrendered,  and  attempts 
were  made  to  reorganize  its  government ;  but  these  at- 
tempts failed,  because  the  reorganization  was  not  made 
within  the  periods  prescribed.  In  consequence  of  such 
failure,  and  because  the  acts  provided  for  the  cessation  of 
corporate  authority  in  case  the  reorganization  was  not 
effected  within  the  periods  designated,  the  citizens  residing 


within  the  limits  of  the  city  proceeded  to  establish  a 
municipal  government  with  corporate  authority,  under 
the  act  of  1869,  as  citizens  not  having  any  existing  cor- 
poration were  authorized  to  do.  Such  establishment  or 
reorganization  of  government  having  been  effected,  the 
plaintiff  applied  to  its  officers  for  the  payment  of  the  cou- 
pons held  by  him ;  but  the  payment  was  refused,  they 
insisting  that  they  were  officers  of  a  new  and  distinct 
corporation  from  the  one  which  issued  the  bonds  and  cou- 
pons mentioned,  and  that  the  present  corporation  was  not 
responsible  for  them.  The  plaintiff  thereupon  filed  the 
present  bill,  asking  for  a  decree  for  the  amount  of  the 
coupons  held  by  him  against  the  city  of  Pensacola,  and 
that  the  city  be  compelled  to  levy  a  tax  upon  real  and 
personal  property  within  its  limits  sufficient  to  satisfy 
such  decree  and  costs,  and  for  general  relief.  Upon  de- 
murrer, the  bill  was  dismissed ;  and,  on  appeal,  the  case 
is  brought  here  for  our  consideration. 

The  ancient  doctrine,  that,  upon  the  repeal  of  a  pri- 
vate corporation,  its  debts  were  extinguished,  and  its  real 
property  reverted  to  its  grantors,  and  its  personal  prop- 
erty vested  in  the  State,  has  been  so  far  modified  by 
modern  adjudications,  that  a  court  of  equity  will  now  lay 
hold  of  the  property  of  a  dissolved  corporation,  arid  ad- 
minister it  for  the  benefit  of  its  creditors  and  stockholders. 
The  obligation  of  contracts,  made  whilst  the  corporation 
was  in  existence,  survives  its  dissolution ;  and  the  con- 
tracts may  be  enforced  by  a  court  of  equity,  so  far  as  to 
subject,  for  their  satisfaction,  any  property  possessed  by 
the  corporation  at  the  time.  In  the  view  of  equity,  its 
property  constitutes  a  trust  fund  pledged  to  the  payment 
of  the  debts  of  creditors  and  stockholders ;  and,  if  a  muni- 
cipal corporation,  upon  the  surrender,  or  extinction  in 
other  ways,  of  its  charter,  is  possessed  of  any  property,  a 
court  of  equity  will  equally  take  possession  of  it  for  the 
benefit  of  the  creditors  of  the  corporation.  In  this  case, 


it  is  averred  in  the  bill  that  the  city  of  Pensacola,  upon 
the  surrender  of  its  original  charter,  did  not  possess  any 
property. 

It  is  not  necessary,  however,  in  the  view  we  take  of  the 
proceedings  for  the  reorganization  of  the  city  government, 
to  consider  the  effect  of  an  absolute  repeal  of  the  charter 
of  a  municipal  corporation  upon  its  obligations.  It  is 
sufficient  that  here,  in  our  judgment,  there  was  a  continu- 
ation of  the  corporation  of  Pensacola,  with  its  original 
rights  of  property  and  obligations,  not  a  new  and  distinct 
creation  of  corporate  capacity  and  liability. 

The  constitution  of  1868  only  designed  to  secure  uni- 
formity in  county,  township,  and  municipal  govern- 
ment. It  contemplated  no  change  in  existing  liabilities. 
The  acts  of  1868  and  1869,  passed  to  carry  into  effect  the 
constitutional  provision,  aimed  solely  to  secure  this  uni- 
formity. They  do  not  even  allude  to  previous  liabilities. 
Although  a  municipal  corporation,  so  far  as  it  is  invested 
with  subordinate  legislative  powers  for  local  purposes,  is 
a  mere  instrumentality  of  the  State  for  the  convenient 
administration  of  government,  yet,  when  authorized  .to 
take  stock  in  a  railroad  company,  and  issue  its  obliga- 
tions in  payment  of  the  stock,  it  is  to  that  extent  to  be 
deemed  a  private  corporation,  and  its  obligations  are  se- 
cured by  all  the  guarantees  which  protect  the  engage- 
ments of  private  individuals.  The  inhibition  of  the  Con- 
stitution, which  preserves  against  the  interference  of  a 
State  the  sacredness  of  contracts,  applies  to  the  liabilities 
of  municipal  corporations  created  by  its  permission  ;  and 
although  the  repeal  or  modification  of  the  charter  of  a 
corporation  of  that  kind  is  not  within  the  inhibition,  yet 
it  will  not  be  admitted,  where  its  legislation  is  suscepti- 
ble of  another  construction,  that  the  State  has  in  this  way 
sanctioned  an  evasion  of  or  escape  from  liabilities,  the 
creation  of  which  is  authorized.  When,  therefore,  a  new 
form  is  given  to  an  old  municipal  corporation,  or  such  a 


corporation  is  reorganized  under  a  new  charter,  taking  in 
its  new  organization  the  place  of  the  old  one,  embracing 
substantially  the  same  corporators  and  the  same  terri- 
tory, it  will  be  presumed  that  the  legislature  intended  a 
continued  existence  of  the  same  corporation,  although 
different  powers  are  possessed  under  the  new  charter,  and 
different  officers  administer  its  affairs ;  and,  in  the  ab- 
sence of  express  provision  for  their  payment  otherwise,  it 
will  also  be  presumed  in  such  case  that  the  legislature 
intended  that  the  liabilities  as  well  as  the  rights  of  prop- 
erty of  the  corporation  in  its  old  form  should  accompany 
the  corporation  in  its  reorganization.  That  such  was  the 
intention  of  the  State  of  Florida  in  the  present  case,  we 
have  no  doubt ;  to  suppose  otherwise  would  be  to  impute 
to  her  an  insensibility  to  the  claims  of  morality  and  jus- 
tice, which  nothing  in  her  history  warrants. 

The  principle  which  applies  to  the  State  would  seem 
to  be  applicable  to  cases  of  this  kind.  Obligations  con- 
tracted by  its  agents  continue  against  the  State,  whatever 
changes  may  take  place  in  its  constitution  of  govern- 
ment. "The  new  government,"  says  Wheaton,  "suc- 
ceeds to  the  fiscal  rights,  and  is  bound  to  fulfil  the  fiscal 
obligations,  of  the  former  government.  It  becomes  en- 
titled to  the  public  domain  and  other  property  of  the 
State,  and  is  bound  to  pay  its  debts  previously  contracted." 
Inter.  Law,  30.  So  a  change  in  the  charter  of  a  munici- 
pal corporation,  in  whole  or  part,  by  an  amendment  of 
it's  provisions,  or  the  substitution  of  a  new  charter  in 
place  of  the  old  one,  should  not  be  deemed,  in  the  absence 
of  express  legislative  declaration  otherwise,  to  affect  the 
identity  of  the  corporation,  or  to  relieve  it  from  its  pre- 
vious liabilities. 

In  a  case  recently  decided  by  the  Circuit  Court  of  the 
United  States  for  the  Northern  District  of  Florida,  Mil- 
ner's  Administrator  v.  City  of  Pensacola,  2  Woods,  632,  -the 
effect  of  the  legislation  of  the  State  upon  the  corporate 


existence  of  the  city  of  Pensacola  was  examined.  The 
court  held  and  sustained  its  conclusion  in  an  able  and 
well-considered  opinion,  that  the  reorganization  of  the 
city,  under  the  act  of  1869,  was  simply  the  assumption 
by  the  city  of  the  new  powers  and  privileges  which  the 
act  conferred,  and  was  not  the  creation  of  a  new  corpora- 
tion,— a  conclusion  which  accords  with  our  judgment. 

It  follows,  from  the  views  we  have  expressed,  that  the 
remedy  of  the  plaintiff  was  not  by  a  suit  in  equity,  but 
by  an  action  at  law  against  the  present  corporation  upon 
the  coupons ;  and,  if  judgment  be  recovered  thereon  and 
be  not  paid,  then  by  mandamus  upon  its  officers  to  com- 
pel them  to  raise  the  requisite  funds  for  its  payment  in 
the  manner  prescribed  by  its  charter. 

Decree  affirmed,  without  prejudice  to  the  plaintiff's  right  to 
proceed  at  law. 


Requiring  the  burden  of  a  public  service  by  a  corporation,  in  conse- 
quence of  its  existence  and  of  its  exercise  of  privileges  obtained 
at  its  request,  to  be  borne  by  it,  is  neither  denying  to  it  the  equal 
protection  of  the  laws,  nor  making  any  unjust  discrimination 
against  it. 


OPINION 

OF  THE 

UNITED   STATES   SUPREME   COURT 

IN 

CHARLOTTE,  COLUMBIA  AND  AUGUSTA  RAILROAD  COMPANY  v.  GIBBES, 

DELIVERED  BY 

.  JUSTICE:  KIELO, 

At  October  Term,  1891* 


The  plaintiff  below,  and  in  error,  The  Charlotte,  Col- 
umbia and  Augusta  Railroad  Company,  is  a  corporation 
existing  under  the  laws  of  the  States  of  North  Carolina, 
South  Carolina  and  Georgia.  Its  road  and  other  prop- 
erty are  situated  in  the  county  of  Richmond,  Georgia, 
and  in  the  counties  of  Aiken,  Edgefield,  Lexington,  Rich- 
land,  Fairfield,  Chester  and  York,  South  Carolina,  and 
in  the  county  of  Mecklenberg,  North  Carolina. 

By  the  legislature  of  South  Carolina  a  general  railroad 
law  was  passed  in  1878,  prescribing  numerous  provisions 
for  the  regulation  and  government  of  railroads  in  that 
State.  That  law,  as  amended  in  some  particulars,  was 
incorporated  as  chapter  40  in  the  General  Statutes  of  the 

*  Reported  in  142  U.  S.  386. 


State,  in  1882.  It  provides  for  the  appointment  by  the 
governor  of  three  railroad  commissioners,  charged  to  see  to 
the  enforcement  of  its  various  provisions,  each  of  whom 
is  to  receive  a  salary  of  two  thousand  dollars  a  year,  to 
be  paid  out  of  the  treasury  of  the  State  in  the  manner 
provided  by  law  for  the  salaries  of  other  State  officers; 
and  also  that,  "  the  entire  expenses  of  the  railroad  com- 
mission, including  all  salaries  and  expenses  of  every  kind, 
shall  be  borne  by  the  several  corporations  owning  or 
operating  railroads  within  this  State  according  to  their 
gross  income  proportioned  to  the  number  of  miles  in  the 
State,  to  be  proportioned  by  the  comptroller  general  of 
the  State,  who  on  or .  before  the  first  day  of  October  in 
each  and  every  year  shall  assess  upon  each  and  every 
corporation  its  just  proportion  of  such  expenses  in  pro- 
portion to  its  said  gross  income  for  the  current  year  end- 
ing on  the  30th  day  of  June  next  preceding  that  on  which 
the  said  assessment  is  made;  and  the  said  assessment 
shall  be  charged  up  against  the  said  corporations,  respec- 
tively, under  the  order  and  direction  of  the  comptroller 
general,  and  shall  be  collected  by  the  several  county 
treasurers  in  the  manner  provided  by  law  for  the  collec- 
tion of  taxes  from  such  corporations,  and  shall  be  paid 
by  the  said  county  treasurers,  as  collected,  into  the  treas- 
ury of  the  State  in  like  manner  as  other  taxes  collected 
by  them  for  the  State." 

•  For  the  fiscal  year  1883  the  plaintiff  was  charged  on 
the  books  of  the  county  treasurer  of  Richland  County,  in 
South  Carolina,  with  the  sum  of  $987.75,  being  the 
amount  assessed  as  a  tax  against  that  company  as  its  en- 
tire proportion  of  the  salaries  and  expenses  of  the  railroad 
commissioners  of  the  State,  and  being  its  proportion  for 
all  the  counties. 

The  plaintiff,  deeming  the  same  to  be  unjust  and  illegal, 
paid  the  same  under  protest,  and  instituted  the  present 
suit,  under  a  law  of  the  State,  to  obtain  a  judicial  deter- 


ruination  tliat  it  was  wrongfully  and  illegally  collected, 
and  the  certificate  of  the  court  that  it  should  be  re- 
funded. 

In  its  complaint  it  alleges  that  the  tax  •  is  illegal  be- 
cause assessed  in  proportion  to  the  gross  income  of  the 
plaintiff  instead  of  being  in  proportion  to  the  value  of  its 
property;  and  because  its  imposition  is  in  conflict  with 
the  constitution  of  the  State  in  several  particulars  men- 
tioned; and  also  in  violation  of  the  Fourteenth  Amend- 
ment of  the  Constitution  of  the  United  States,  by  which 
each  State  is  forbidden  to  deprive  any  person  of  property 
without  due  process  of  law,  or  to  deny  to  any  person 
within  its  jurisdiction  the  equal  protection  of  the  laws, 
in  this,  that  the  act  and  amendments  authorizing  it  re- 
quire railroad  companies  of  the  State,  exclusively,  to  pay 
the  salaries  and  expenses  of  three  State  officers,  no  other 
persons  in  the  State  being  required  to  contribute  any  por- 
tion of  the  same,  and  require  them  to  pay  a  tax  of  a 
nature,  character  and  amount  not  required  of  other  cor- 
porations and  persons  within  the  jurisdiction  of  the  State. 

The  attorney  general  of  the  State  appeared  for  the 
treasurer  of  Bichland  County,  and  admitted  that  that 
officer,  under  the  order  and  direction  of  the  comptroller 
general  of  the  State,  had  collected  of  the  plaintiff  the  sum 
claimed,  $987.75,  as  the  just  proportion  of  the  entire  ex- 
penses of  the  railroad  commissioners  of  the  State,  assessed 
upon  that  corporation  by  him,  and  also  the  sum  of  $24.70, 
being  the  amount  of  costs  and  penalties  charged  against 
it  by  his  direction,  and  that  the  same  were  paid  under 
protest,  denying,  however,  that  the  laws  under  which  the 
amount  was  assessed  against  the  plaintiff  and  collected 
were  unconstitutional  and  void,  or  that  the  same  was 
illegally  and  wrongfully  collected. 

The  constitution  of  South  Carolina  declares  that  "all 
property  subject  to  taxation  shall  be  taxed  in  proportion 
to  its  value,"  and  that  its  legislature  "  shall  provide  by 


law  for  a  uniform  and  equal  rate  of  assessment  and  tax- 
ation, and  shall  prescribe  such  regulations  as  shall  secure 
a  just  valuation  for  taxation  of  all  property,"  with  certain 
specified  exceptions  not  affecting  the  questions  presented. 
The  case  was  heard  by  the  Court  of  Common  Pleas  for 
Bichland  County,  and,  by  its  decree,  the  validity  of  the 
assessment  and  tax  was  sustained  and  the  complaint  dis- 
missed. On  appeal  to  the  Supreme  Court  of  the  State 
the  judgment  was  affirmed,  and,  to  review  that  judgment 
the  case  was  taken  on  writ  of  error  to  the  Supreme  Court 
of  the  United  States. 


Mr.  Linden  Kent,  for  plaintiff  in  error. 

Mr.  William  E.  Earle,  for  defendant  in  error. 

Mr.  Justice  Field  delivered  the  opinion  of  the  court. 

Notwithstanding  the  several  objections  taken  in  the 
complaint  to  the  assessment  and  tax  upon  the  railroad 
companies  to  meet  the  expenses  and  salaries  of  the  rail- 
road commissioners,  the  argument  of  counsel  on  the  hear- 
ing was  confined  to  the  supposed  conflict  of  the  laws 
authorizing  the  tax  with  the  inhibition  of  the  Fourteenth 
Amendment  of  the  Constitution  of  the  United  States.  All 
other  objections  were  deemed  to  be  disposed  of  by  the 
decision  of  the  Supreme  Court  of  the  State,  that  the  laws 
complained  of. are  not  in  conflict  with  its  constitution. 

The  property  of  railroad  companies  in  South  Carolina 
is  subjected  by  the  general  law"  to  the  same  tax  as  similar 
property  of  individuals,  in  proportion  to  its  value,  and 
like  conditions  of  uniformity  and  equality  in  its  assess- 
ment are  imposed.  The  further  tax  laid  upon  them  to 
meet  the  expenses  and  salaries  of  the  railroad  commis- 


sioners  is  not  in  proportion  to  the  value  of  their  property, 
but  according  to  their  gross  income,  proportioned  to  the 
number  of  miles  of  their  roads  in  the  State.  This  tax  is 
stated  to  be  beyond  any  which  is  levied  upon  other  cor- 
porations to  meet  an  expenditure  for  State  officers,  and, 
therefore, it  is  contended, constitutes  an  unlawful  discrimi- 
nation against  railroad  corporations,  imposing  an  unequal 
burden  upon  them,  in  conflict  with  the  constitutional 
amendment  which  ordains  that  no  State  shall  deny  to 
any  person  ;the  equal  protection  of  the  laws.  Private 
corporations  are  persons  within  the  meaning  of  the 
amendment;  it  has  been  so  held  in  several  cases  by  this 
court.  Santa  Clara  County  v.  Southern  Pacific  Railroad  Co. 
118  U.  S.  394;  Pembina  Mining  Co.  v.  Pennsylvania,  125 
U.  S.  181,  189;  Minneapolis  &  St.  Louis  Railroad  Co.-v. 
Beckwith,  129  U.  S,  26. 

If  the  tax  were  levied  to  pay  for  services  in  no  way 
connected  with  the  railroads,  as,  for  instance,  to  pay  the 
salary  of  the  executive  or  judicial  officers  of  the  State, 
whilst  railroad  corporations  were  at  the  same  time  sub- 
jected to  taxation  upon  their  property  equally  with  other 
corporations  for  such  expenses,  and  other  corporations 
were  not  taxed  for  the  salaries  mentioned,  there  would  be 
just  ground  of  complaint  of  unlawful  discrimination 
against  the  railroad  corporations,  and  of  their  not  receiv- 
ing the  equal  protection  of  the  laws.  But  there  is  noth- 
ing of  this  nature  in  the  tax  in  question.  The  railroad 
commissioners  are  charged  with  a  variety  of  duties  in 
connection  with  railroads,  the  performance  of  which  is  of 
great  importance  in  the  regulation  of  those  instruments 
of  transportation.  They  are  invested  with  the  general 
supervision  of  all  railroads  in  the  State,  and  are  obliged 
to  examine  the  same  and  keep  themselves  informed  as  to 
their  condition,  and  the  manner  in  which  they  are  oper- 
ated with  reference  to  the  security  and  comfort  of  the 
public,  and  compliance  with  the  'provisions  of  their 


charters,  and  the  laws  of  the  State.  Whenever  it  appears 
to  them  that  a  railroad  corporation  has  violated  any  law, 
or  neglected  in  any  respect  or  particular  to  comply  with 
the  terms  of  its  charter,  especially  in  regard  to  connec- 
tions with  other  railroads,  the  rates  of  toll  and  the  time 
schedules,  they  are  obliged  to  give  notice  thereof  to  such 
corporation;  and,  if  the  violation  or  neglect  is  continued 
after  such  notice,  to  apply  to  the  courts  for  an  injunction 
to  restrain  the  company  complained  of  from  further  con- 
tinuing to  violate  the  laws  or  the  terms  of  its  charter. 
And,  whenever  it  appears  that  repairs  are  necessary  to 
any  such  road,  or  that  any  addition  to  the  rolling-stock, 
or  any  enlargement  or  improvement  in  the  stations  or 
station-houses,  or  any  modification  of  the  rates  of  fare  for 
transporting  freight  or  passengers,  or  any  change  in  the 
mode  of  operating  the  road  and  conducting  its  business 
is  reasonable  and  expedient,  in  order  to  promote  the  se- 
curity, convenience  and  comfort  of  the  public,  they  are 
required  to  give  information  to  the  corporation  of  the 
improvements  and  changes  adjudged  to  be  proper,  and,  if 
the  company  fail,  within  sixty  days,  to  adopt  the  sugges- 
tions made,  to  take  such  legal  proceedings'  as  may  be 
deemed  expedient  to  compel  them.  It  is  their  duty  to 
listen  to  complaints  against  a  railroad  company  made  by 
the  authorities  of  any  city,  town  or  county,  and  to  give 
its  officers  due  opportunity  of  explanation,  and,  if  the  com- 
plaint is  sustained,  to  require  the  corporation  to  remove 
the  cause  of  complaint.  They  are  required  to  investigate 
the  cause  of  any  accident  on  the  railroad  resulting  in  the 
loss  of  life,  and  of  any  accident  not  so  resulting,  which 
shall  require  investigation,  and  to  make  annual  reports 
to  the  legislature  of  their  official  acts,  including  such 
statements  and  explanations  as  will  disclose  the  actual 
working  of  the  system  of  railroad  transportation  in  its 
bearings  upon  the  business  and  prosperity  of  the  State, 
with  such  suggestions  as  to  the  general  railroad  policy  of 


the  State,  or  as  to  any  part  thereof,  or  as  to  the  condition, 
a  flairs  or  conduct  of  any  of  the  railroad  corporations,  as 
may  seem  to  them  appropriate,  with  a  special  report  of 
all  accidents,  and  the  causes  thereof,  for  the  preceding 
year.  All  contracts,  agreements  or  arrangements  of  any 
and  every  nature,  made  hy  any  railroad  company  doing 
husiness  in  the  State,  for  the  pooling  of  earnings  of  any 
kind  with  any  other  railroad  company  or  companies,  are 
to  be  submitted  to  the  commissioners  for  their  inspection 
and  approval,  so  far  as  they  may  be  affected  by  any  of 
the  provisions  of  the  act  for  securing  to  all  persons  just, 
equal  and  reasonable  facilities  for  transportation  of  freight 
and  passengers;  and  if  the  contracts,  agreements  or  ar- 
rangements shall,  in  the  opinion  of  the  commissioners,  in 
any  way  be  in  violation  of  the  provisions  of  the  act,  the 
commissioners  are  to  notify  the  railroad  companies,  in 
writing,  of  their  objections  thereto,  specifying  them,  and 
if  the  railroad  companies,  after  such  notice,  fail  or  neglect 
to  amend  and  alter  such  contract,  agreement  or  arrange- 
ment in  a  manner  satisfactory  to  the  commissioners,  they 
shall  call  upon  the  attorney  general  to  institute  such 
legal  proceedings  as  may  be  necessary  to  enforce  the  pen- 
alties prescribed  for  such  violations. 

It  is  evident,  from  these  and  many  other  provisions 
that  might  be  stated,  that  the  duties  of  the  railroad  com- 
missioners, when  properly  discharged,  must  be  in  the 
highest  degree  beneficial  to  the  public,  securing  faithful 
service  on  the  part  of  the  railroad  companies,  and  safety, 
convenience  and  comfort  in  the  operation  of  their  roads. 
That  the  State  has  the  power  to  prescribe  the  regulations 
mentioned  there  can  be  no  question.  Though  railroad 
corporations  are  private  corporations  as  distinguished 
from  those  created  for  municipal  and  governmental  pur- 
poses, their  uses  are  public.  They  are  formed  for  the 
convenience  of  the  public  in  the  transportation  of  persons 
and  merchandise,  and  are  invested  for  thaj^urpose  with 


8 

special  privileges.  They  are  allowed  to  exercise  the 
State's  right  of  eminent  domain  that  they  may  appro- 
priate for  their  uses  the  necessary  property  of  others  up- 
on paying  just  compensation  therefor,  a  right  which  can 
only  be  exercised  for  public  purposes.  And  they  assume, 
by  the  acceptance  of  their  charters,  the  obligations  to 
transport  all  persons  and  merchandise  upon  like  condi- 
tions and  at  reasonable  rates ;  and  they  are  authorized  to 
charge  reasonable  compensation  for  the  services  they  thus 
perform.  Being  the  recipients  of  special  privileges  from  the 
State  to  be  exercised  in  the  interest  of  the  public,  and  as- 
suming the  obligations  thus  mentioned,  their  business  is 
deemed  affected  with  a  public  use,  and  to  the  extent  of 
that  use  is  subject  to  legislative  regulation.  Georgia 
Railroad  &  Banking  Co.  v.  Smith,  128  U.  S.  174, 179.  That 
regulation  may  extend  to  all  measures  deemed  essential 
not  merely  to  secure  the  safety  of  passengers  and  freight, 
but  to  promote  the  convenience  of  the  public  in  the  trans- 
action of  business  with  them,  and  to  prevent  abuses  by 
extortionate  charges  and  unjust  discrimination.  It  may 
embrace  a  general  supervision  of  the  operation  of  their 
roads,  which  may  be  exercised  by  direct  legislation  com- 
manding or  forbidding,  under  severe  penalties,  the  doing 
or  omission  of  particular  acts,  or  it  may  be  exercised 
through  commissioners  specially  appointed  for  that  pur- 
pose. The  mode  or  manner  of  regulation  is  a  matter  of 
legislative  discretion.  When  exercised  through  commis- 
sioners, their  services  are  for  the  benefit  of  the  railroad 
corporations  as  well  as  of  the  public.  Both  are  served  by 
the  required  supervision  over  the  roads  and  means  of 
transportation,  and  there  would  seem  to  be  no  sound  rea- 
son why  the  compensation  of  the  commissioners  in  such 
case  should  not  be  met  by  the  corporations,  the  operation 
of  whose  roads  and  the  exercise  of  whose  franchises  are 
supervised.  In  exacting  this  there  is  no  encroachment 
upon  the  Fourteenth  Amendment.  Eequiring  that  the 
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burden  of  a  service  deemed  essential  to  the  public,  in 
consequence  of  the  existence  of  the  corporations  and  the 
exercise  of  privileges  obtained  at  their  request  should  be 
borne  by  the  corporations  in  relation  to  whom  the  service 
is  rendered,  and  to  whom  it  is  useful,  is  neither  denying 
to  the  corporation  the  equal  protection  of  the  laws  nor 
making  any  unjust  discrimination  against  them.  All 
railroad  corporations  in  the  State  are  treated  alike  in  this 
respect.  The  necessity  of  supervision  extends  to  them 
all,  and  for  that  supervision  the  like  proportional  charge 
is  made  against  all.  There  is  no  occasion  for  similar 
regulations  for  the  government  of  other  than  railroad  cor- 
porations, and  therefore  no  charge  is  made  against  them 
for  the  expenses  and  salaries  of  the  commissioners.  The 
rule  of  equality  is  not  invaded  where  all  corporations  of 
the  same  kind  are  subjected  to  like  charges  for  similar  ser- 
vices, though  no  charge  at  all  is  made  against  other  corpor- 
ations. There  is  no  charge  where  there  is  no  service 
rendered.  The  legislative  and  constitutional  provision  of 
the  State,  that  taxation  of  property  shall  be  equal  and 
uniform  and  in  proportion  to  its  value,  is  not  violated  by 
exacting  a  contribution  according  to  their  gross  income 
in  proportion  to  the  number  of  miles  of  railroad  operated 
in  the  State  to  meet  the  special  service  required.  Barbier 
v.  Connolly,  113  U.  S.  27;  Soon  Ring  v.  Crowley,  113  U.S. 
703;  Missouri  Pacific  Railway  v.  Humes,  115  U.  S.  512. 

There  are  many  instances  where  parties  are  compelled 
to  perform  certain  acts  and  to  bear  certain  expenses  when 
the  public  is  interested  in  the  acts  which  are  performed 
as  much  as  the  parties  themselves.  Thus  in  opening, 
widening  or  improving  streets  the  owners  of  adjoining 
property  are  often  compelled  to  bear  the  expenses,  or  at 
least  a  portion  of  them,  notwithstanding  the  work  done 
is  chiefly  for  the  benefit  of  the  public.  So,  also,  in  the 
draining  of  marsh  lands,  the  public  is  directly  interested 
in  removing  the  causes  of  malaria,  and  yet  the  expense 
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of  such  labor  is  usually  thrown  upon  the  owners  of  the 
property.  Quarantine  regulations  are  adopted  for  the 
protection  of  the  public' against  the  spread  of  disease,  yet 
the  requirement  that  the  vessel  examined  shall  pay  for 
the  examination  is  a  part  of  all  quarantine  systems. 
Morgan  v.  Louisiana,  118  U.  S.  455,  466.  So  the  expense 
of  a  compulsory  examination  of  a  railroad  engineer,  to 
ascertain  whether  he  is  free  from  color  blindness,  has 
been  held  to  be  properly  chargeable  against  the  railroad 
company.  Nashville,  Chattanooga  &  St.  Louis  Railway  v. 
Alabama,  128  U.  S.  96,  101.  So,  where  work  is  done  in 
a  particular  county  for  the  benefit  of  the  public,  the  cost 
is  oftentimes  cast  upon  the  county  itself  instead  of  upon 
the  whole  State.  Thus,  in  County  of  Mobile  v.  Kimball, 
102  U.  S.  691,  it  was  held  that  a  provision  for  the  issuing 
of  bonds  by  a  county  in  Alabama  could  not  be  declared 
invalid,  although  it  imposed  upon  one  county  the  expense 
of  an  improvement  in  which  the  whole  State  was  interested. 
In  such  instances,  where  the  interests  of  the  public  and 
of  individuals  are  blended  in  any  work  or  service  im- 
posed by  law,  whether  the  cost  shall  be  thrown  entirely 
upon  the  individuals  or  upon  the  State  or  be  apportioned 
between  them,  is  matter  of  legislative  direction. 

We  see  no  error  in  the  ruling  of  the  court  below  upon 
the  Federal  question  presented,  and  the  conclusion  we 
have  reached  renders  it  unnecessary  to  consider  how  far 
the  obligation  of  the  corporation  was  affected  by  the 
alleged  amendment  made  to  its  charter. 

Judgment  affirmed. 


A  railroad  corporation  is  responsible  to  its  train  servants  and  employes 
for  injuries  received  by  them  in  consequence  of  neglect  of  duty  by  a 
train  conductor  in  charge  of  a  train,  with  the  right  to  command  its 
movements  and  control  the  persons  employed  upon  it. 

A  conductor  of  a  railroad  train,  who  has  the  right  to  command  the 
movements  of  the  train  and  to  control  the  persons  employed  upon  it, 
represents  the  company  while  performing  those  duties,  and  does  not 
bear  the  relation  of  fellow-servant  to  the  engineer  and  other  employes 
of  the  corporation  on  the  train. 


OF   THE 

UNITED     STATES    SUPREME    COURT 

IN 

CHICAGO,  MILWAUKEE  &  ST.  PAUL  BY.  CO. 

a. 
KOSS. 

DELIVEBED    BY 

MR.    JUSTICE 

At  October  Term,  1884.* 


This  was  an  action  brought  by  a  locomotive  engineer, 
in  the  employ  of  the  plaintiff  in  error,  defendant  below,  to 
recover  damages  for  injuries  received  in  a  collision  which 
was  caused  by  the  negligence  of  the  conductor  of  the 
train.  The  facts  and  circumstances  connected  with  the 
injury  are  set  forth  in  the  opinion  of  the  court.  At  the 
trial  below,  several  questions  arose  whose  determination 
by  the  court  below  was  assigned  as  error  and  which  were 
argued  here.  For  the  purposes  of  the  opinion  it  is  only 

*  Reported  in  112  tf.  S.  377. 


necessary  to  notice  the  two  following  portions  of  the  judge's 
charge  to  the  jury,  each  of  which  was  excepted  to: 

(1)  "  It  is  very  clear,  I  think,"  said  the  judge  in  his 
charge,  "  that  if  the  company  sees  fit  to  place  one  of  its 
employes  under  the  control  and  direction  of  another,  that 
then  the  two  are  not  fellow-servants  engaged  in  the  same 
common  employment,  within  the  meaning  of  the  rule  of 
law  of  which  I  am  speaking." 

(2)  "  By  this  general  order,  gentlemen,  as  I  understand 
and  construe  it,  the  company  made  the  engineer,  in  an 
important  sense,  subordinate  to  the  conductor." 

The  order  referred  to  in  the  second  clause  was  as  fol- 
lows :  "  Conductors  must,  in  all  cases,  while  running  by 
telegraph  or  special  orders,  show  the  same  to  the  engineers 
of  their  trains  before  leaving  stations  where  the  orders  are 
received.  The  engineer  must  read  and  understand  the 
order  before  leaving  the  station." 

Judgment  for  plaintiff,  to  reverse  which  the  defendant, 
as  plaintiff  in  error,  sued  out  this  writ. 

Mr.  John  W.  Cary  for  plaintiff  in  error. 

Mft\  Enoch  Totten  for  defendant  in  error. 

Mr.  Justice  FIELD  delivered  the  opinion  of  the  Court. 

The  plaintiff  in  the  court  below  is  a  citizen  of  Minne- 
sota, and  by  occupation  an  engineer  on  a  railway  train. 
The  defendant  in  the  court  below,  the  plaintiff  in  error 
here,  is  a  railway  corporation  created  under  the  laws  of 
Wisconsin.  This  action  is  brought  to  recover  damages 
for  injuries  which  the  plaintiff  sustained  whilst  engineer 
of  a  freight  train  by  a  collision  with  a  gravel  train  on  the 
6th  of  November,  1880.  Both  trains  belonged  to  the 
company,  and  for  some  years  he  had  been  employed  as 
such  engineer  on  its  roads.  On  that  day  he  was  in  charge 


of  the  engine  of  a  regular  freight  train  which  left  Minne- 
apolis at  a  quarter  past  one  in  the  morning,  its  regular 
schedule  time,  and  had  the  right  of  the  road  over  gravel 
trains,  except  when  otherwise  ordered.  At  the  time  of  the 
collision,  one  McClintock  was  the  conductor  of  the  train, 
and  had  the  entire  charge  of  running  it.  It  was  his  duty 
under  the  regulations  of  the  company  to  show  to  the  en- 
gineer all  orders  which  he  received  with  respect  to  the 
movements  of  the  train.  The  regulations  in  this  respect 
were  as  follows :  "  Conductors  must  in  all  cases,  when 
running  by  telegraph  and  special  orders,  show  the  same 
to  the  engineer  of  their  train  before  leaving  stations  where 
the  orders  are  received.  The  engineer  must  read  and 
understand  the  order  before  leaving  the  station.  The 
conductor  will  have  charge  and  control  of  the  train,  and 
of  all  persons  employed  on  it,  and  is  responsible  for  its 
movements  while  on  the  road,  except  when  his  directions 
conflict  with  these  regulations,  or  involve  any  risk  or  haz- 
ard, in  which  case  the  engineer  will  also  be  held  responsi- 
ble." 

When  the  freight  train  left  Minneapolis  on  the  morning 
of  November  6,  1880,  there  was  coming  toward  that  city 
from  Fort  Snelling,  by  order  of  the  company,  over  the 
same  road,  a  gravel  train,  termed  in  the  complaint  a  wild 
train,  that  is,  a  train  not  running  on  schedule  time  any 
regular  trips.  The  conductor,  McClintock,  was  informed 
by  telegram  from  the  train  despatcher  of  the  coming  of 
this  gravel  train,  and  ordered  to  hold  the  freight  train  at 
South  Minneapolis  until  the  gravel  train  arrived.  South 
Minneapolis  is  between  Minneapolis  and  the  place  where 
the  collision  occurred.  The  gravel  train  had  been  en- 
gaged for  a  week  before  in  hauling  in  the  night  gravel  to 
Minneapolis  from  a  pit  near  Mendota,  for  the  construc- 
tion by  the  company  of  a  new  and  separate  line  of  rail- 
road between  St.  Paul  and  Minneapolis,  and  the  freight 


train  had,  during  this  time,  been  stopped  by  the  conduc- 
tor, on  orders  of  the  train  despatcher,  upon  side  tracks 
between  Minneapolis  and  St.  Paul  Junction,  for  the  pass- 
age of  the  gravel  train.  But  on  the  night  of  November 
6,  1880,  he  neglected  to  deliver  to  the  plaintiff  the  order 
he  had  received,  and  after  the  train  started  he  went  into 
the  caboose  and  there  fell  asleep.  The  freight  train  of 
course  did  not  stop  at  the  station  designated,  but  contin- 
uing at  a  speed  of  fifteen  miles  an  hour,  entered  a  deep 
and  narrow  cut  300  feet  in  length,  through  which  the 
road  passed  at  a  considerable  curve,  and  on  a  down 
grade,  when  the  plaintiff  saw  on  the  bank  a  reflection  of 
the  light  from  the  engine  of  the  gravel  train,  which  was 
approaching  from  the  opposite  direction  at  a  speed  of 
five  or  six  miles  an  hour,  and  was  then  within  about  one 
hundred  feet.  He  at  once  whistled  for  brakes  and  re- 
versed his  engine,  but  a  collision  almost  immediately  fol- 
lowed, destroying  the  engines,  damaging  the  cars  of  the 
two  trains,  causing  the  death  of  one  person,  and  inflicting 
upon  the  plaintiff  severe  and  permanent  injuries,  for 
which  he  brings  this  action. 

On  the  trial  the  conductor  of  the  gravel  train  testified 
that  at  the  time  of  the  collision  he  was  under  orders  to  run 
to  South  Minneapolis  regardless  of  the  plaintiff's  train  ; 
that,  having  twelve  cars  loaded  with  gravel,  his  train  stalled 
before  reaching  the  cut  where  the  collision  happened  ;  that 
he  then  separated  his  train  in  the  middle,  took  six  cars  to 
Minnehaha  Station,  went  back  with  the  engine  for  the  other 
six  cars,  and  was  coming  with  them  through  the  cut  when 
the  collision  occurred  ;  that  the  gravel  train  had  run  in  the 
night  about  a  week,  and  that  when  he  could  reach  Minne- 
apolis before  the  starting  time  of  plaintiff's  train  he  ran 
without  orders,  otherwise  upon  orders,  and  had  met  or 
passed  plaintiff's  train  at  the  same  place  about  every  night 
during  the  week. 


It  is  evident  from  this  brief  statement  that  the  conductor 
on  each  train  was  guilty  of  gross  negligence.  The  con- 
ductor of  the  freight  train  was  not  only  required  by  the 
general  duty  devolving  on  him,  as  one  controlling  its  move- 
ments, to  give  to  its  engineer  such  orders  as  would  enable 
him  to  avoid  collision  with  other  cars,  but,  as  we  have 
seen,  he  was  expressly  directed  by  the  regulations  of  the 
company,  when  running  by  telegraph  or  special  orders,  to 
communicate  them  to  him.  Had  these  regulations  been 
complied  with,  the  collision  would  have  been  avoided. 
The  conductor  of  the  gravel  train  allowed  it  to  be  so  over- 
loaded that  its  engine  was  incapable  of  moving  it  at  one 
portion  of  the  road  before  reaching  the  cut ;  and  when,  in 
consequence,  he  was  obliged  to  leave  half  of  his  cars  on 
the  track  while  he  took  the  others  to  Minuehaha,  he 
omitted  to  send  forward  information  of  the  delay  or  to  put 
out  signals  of  danger.  Having,  for  the  week  previous, 
passed  the  freight  train  at  nearly  the  same  place  on  the 
road,  he  must  have  known  that  by  the  delay  there  was 
danger  of  collision.  Ordinary  prudence  therefore  would 
have  dictated  the  sending  forward  of  information  of  his 
position  or  the  putting  out  of  danger  signals.  Had  he 
done  either  of  these  things  the  collision  would  not  have 
occurred. 

The  collision  having  been  caused  by  the  gross  negli- 
gence of  the  conductors,  the  question  arises  whether  the 
company  is  responsible  to  the  plaintiff  for  the  injuries 
which  that  collision  inflicted  upon  him. 

The  general  liability  of  a  railroad  company  for  injuries, 
caused  by  the  negligence  of  its  servants,  to  passengers  and 
others  not  in  its  service  is  conceded.  It  covers  all  injuries 
to  which  they  do  not  contribute.  But  where  injuries  be- 
fall a  servant  in  its  employ,  a  different  principle  applies. 
Having  been  engaged  for  the  performance  of  specified 
services,  he  takes  upon  himself  the  ordinary  risks  incident 
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thereto.  As  a  consequence,  if  he  suffers  by  exposure  to 
them,  he  cannot  recover  compensation  from  his  employer. 
The  obvious  reason  for  this  exemption  is,  that  he  has,  or, 
in  law,  is  supposed  to  have  them  in  contemplation  when 
he  engages  in  the  service,  and  that  his  compensation  is 
arranged  accordingly.  He  cannot,  in  reason,  complain 
if  he  suffers  from  a  risk  which  he  has  voluntarily  assumed, 
and  for  the  assumption  of  which  he  is  paid.  There  is 
also  another  reason  often  assigned  for  this  exemption — 
that  of  a  supposed  public  policy.  It  is  assumed  that  the 
exemption  operates  as  a  stimulant  to  diligence  and  caution 
on  the  part  of  the  servant  for  his  own  safety  as  well  as 
that  of  his  master.  Much  potency  is  ascribed  to  this  as- 
sumed fact  by  reference  to  those  cases  where  diligence 
and  caution  on  the  part  of  servants  constitute  the  chief 
protection  against  accidents.  But  it  may  be  doubted 
whether  the  exemption  has  the  effect  thus  claimed  for  it. 
We  have  never  known  parties  more  willing  to  subject 
themselves  to  dangers  of  life  or  limb  because,  if  losing  the 
one,  or  suffering  in  the  other,  damages  could  be  recovered 
by  their  representatives  or  themselves  for  the  loss  or  in- 
jury. The  dread  of  personal  injury  has  always  proved 
sufficient  to  bring  into  exercise  the  vigilance  and  activity 
of  the  servant. 

But  however  this  may  be,  it  is  indispensable  to  the  em- 
ployer's exemption  from  liability  to  his  servant  for  the 
consequences  of  risks  thus  incurred,  that  he  should  him- 
self be  free  from  negligence.  He  must  furnish  the  servant 
the  means  and  ^appliances  which  the  service  requires  for 
its  efficient  and  safe  performance,  unless  otherwise  stipu- 
lated ;  and  if  he  fail  in  that  respect,  and  an  injury  result, 
he  is  as  liable  to  the  servant  as  he  would  be  to  a  stranger. 
In  other  words,  whilst  claiming  such  exemption  he  must 
not  himself  be  guilty  of  contributory  negligence. 

When  the  service  to  be  rendered  requires  for  its  per- 


forrnance  the  employment  of  several  persons,  as  in  the 
movement  of  railway  trains,  there  is  necessarily  incident 
to  the  service  of  each  the  risk  that  the  others  may  fail  in 
the  vigilance  and  caution  essential  to  his  safety.  And  it 
has  been  held  in  numerous  cases,  both  in  this  country  and 
in  England,  that  there  is  implied  in  his  contract  of  service 
in  such  cases,  that  he  takes  upon  himself  the  risks  aris- 
ing from  the  negligence  of  his  fellow  servants,  while  in 
the  same  employment,  provided  always  the  master  is  not 
negligent  in  their  selection  or  retention,  or  in  furnishing 
adequate  materials  and  means  for  the  work ;  and  that  if 
injuries  then  befall  him  from  such  negligence  the  master 
is  not  liable.  The  doctrine  was  first  announced  in  this 
country  by  the  Supreme  Court  of  South  Carolina  in  1841, 
in  Murray  vs.  Railroad  Co.  (1  McMillan,  385),  and  was 
affirmed  by  the  Supreme  Court  of  Massachusetts  the  fol- 
lowing year  in  Farewell  vs.  Boston  and  Worcester  Bail- 
road  Co.,  (4  Met.  49.)  In  the  South  Carolina  case  a  fire- 
man, whilst  in  the  employ  of  the  company,  was  injured 
by  the  negligence  of  an  engineer  also  in  its  employ,  and 
it  was  held  that  the  company  was  not  liable,  the  court 
observing  that  the  engineer  no  more  represented  the  com- 
pany than  the  fireman  ;  that  each  in  his  separate  depart- 
ment represented  his  principal  ;  that  the  regular  move- 
ment of  the  train  of  cars  to  its  destination  was  the  result 
of  the  ordinary  performance  by  each  of  his  several  duties  ; 
and  that  it  seemed  to  be  on  the  part  of  the  several  agents 
a  joint  undertaking  where  each  one  stipulated  for  the  per- 
formance of  his  several  part ;  that  they  were  not  liable  to 
the  company  for  the  conduct  of  each  other,  nor  was  the 
company  liable  to  one  for  the  conduct  of  another,  and 
that  as  a  general  rule,  when  there  was  no  fault  in  the 
owner,  he  was  only  liable  to  his  servants  for  wages. 

In  the  Massachusetts  case,  an  engineer  employed  by  a 
railroad  company  to  run  a  train  on  its  road  was  injured 
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by  the  negligence  of  a  switch-tender  also  in  its  employ, 
and  it  was  held  that  the  company  was  not  liable.  The 
court  placed  the  exemption  of  the  company,  not  on  the 
ground  of  the  South  Carolina  decision,  that  there  was  a 
joint  undertaking  by  the  fellow  servants,  but  on  the 
ground  that  the  contract  of  the  engineer  implied  that  he 
would  take  upon  himself  the  risks  attending  its  perform- 
ance, that  those  included  injuries  which  might  befall 
him  from  the  negligence  of  fellow  servants  in  the  same 
employment,  and  that  the  switch -tender  stood  in  that  re- 
lation to  him.  And  the  court  added,  that  the  exemption 
of  the  master  was  supported  by  considerations  of  policy. 
"  When  several  persons,"  it  said,  "  are  employed  in  the 
conduct  of  one  common  enterprise  or  undertaking,  and 
the  safety  of  each  depends  on  the  care  and  skill  with 
which  each  other  shall  perform  his  appropriate  duty,  each 
is  an  observer  of  the  conduct  of  the  others,  can  give 
notice  of  any  misconduct,  incapacity  or  neglect  of  duty, 
and  leave  the  service,  if  the  common  employer  will  not 
take  such  precautions  and  employ  such  agents  as  the 
safety  of  the  whole  party  may  require.  By  these  means 
the  safety  of  each  will  be  much  more  effectually  secured 
than  could  be  done  by  a  resort  to  the  common  employer 
for  indemnity  in  case  of  loss  by  the  negligence  of  each 
other."  And  to  the  argument,  which  was  strongly  pressed, 
that  though  the  rule  might  apply  where  two  or  more 
servants  are  employed  in  the  same  department  of  duty, 
where  each  one  can  exert  some  influence  over  the  conduct 
of  the  other,  and  thus,  to  some  extent,  provide  for  his 
own  security,  yet,  that  it  could  not  apply  where  two  or 
more  are  employed  in  different  departments  of  duty,  at  a 
distance  from  each  other,  and  where  one  can  in  no  degree 
control  or  influence  the  conduct  of  another,  it  answered, 
that  the  objection  was  founded  upon  a  supposed  distinction, 
on  which  it  would  be  extremely  difficult  to  establish  a 


practical  rule.  "  When  the  object  to  be  accomplished," 
it  said,  '*  is  one  and  the  same,  when  the  employers  are  the 
same,  and  the  several  persons  employed  derive  their  au- 
thority and  their  compensation  from  the  same  source,  it 
would  be  extremely  difficult  to  distinguish  what  constitutes 
one  department  and  what  a  distinct  department  of  duty. 
It  would  vary  with  the  circumstances  of  every  case." 
And  it  added,  "  that  the  argument  rests  upon  an  assumed 
principle  of  responsibility  which  does  not  exist.  The 
master,  in  the  case  supposed,  is  not  exempt  from  liability 
because  the  servant  has  better  means  of  providing  for  his 
safety,  when  he  is  employed  in  immediate  connection 
with  those  from  whose  negligence  he  might  suffer,  but 
because  the  implied  contract  of  the  master  does  not  ex- 
tend to  indemnify  the  servant  against  the  negligence  of 
any  one  but  himself ;  and  he  is  not  liable  in  tort,  as  for 
the  negligence  of  his  servant,  because  the  person  suffer- 
ing does  not  stand  towards  him  in  the  relation  of  a 
stranger,  but  is  one  whose  rights  are  regulated  by  con- 
tract, express  or  implied."  (4  Met.  49,  60.) 

The  opinion  in  this  case,  which  was  delivered  by  Chief 
Justice  Shaw,  has  exerted  great  influence  in  controlling 
the  course  of  decisions  in  this  country.  In  several  States 
it  has  been  followed,  and  the  English  courts  have  cited  it 
with  marked  commendation. 

The  doctrine  of  the  master's  exemption  from  liability 
was  first  distinctly  announced  in  England  in  1850  by  the 
Court  of  Exchequer  in  Hutchinson  vs.  The  York,  New 
Castle  and  Berwick  Kailway  Company,  (5  Exch.  Reps. 
343).  Priestly  vs.  Foster,  (3  Mees.  and  Wels.  I,)  which 
was  decided  in  1837,  and  is  often  cited  as  the  first  case 
declaring  the  doctrine,  did  not  directly  involve  the  ques- 
tion as  to  the  liability  of  a  master  to  a  servant  for  the 
negligence  of  a  fellow  servant.  In  that  case  a  van  of  the 
defendant  in  which  the  plaintiff  was  carried  was  out  of  re- 
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pair  and  overloaded  and  consequently  broke  down,  and 
caused  the  injury  complained  of ;  but  it  did  not  appear 
what  produced  the  defect  in  the  van  or  by  whom  it  was 
overloaded.  The  court  in  giving  its  decision  against  the 
plaintiff  observed  that  if  the  master  was  liable,  the  princi- 
ple of  that  liability  would  "  carry  us  to  an  alarming  ex- 
tent ;  "  and  in  illustration  of  this  statement  said  that  if  the 
owner  of  a  carriage  was  responsible  for  its  sufficiency  to 
his  servant,  he  was,  under  the  principle,  responsible  for 
the  negligence  of  his  coach-maker  or  harness-maker  or 
coachman,  and  mentioned  other  instances  of  such  possible 
responsibility  to  a  servant  for  the  negligence  of  his  fel- 
lows, concluding  that  the  inconvenience  of  such  conse- 
quences afforded  a  sufficient  argument  against  the  appli- 
cation of  the  principle  to  that  case.  The  case,  therefore, 
can  only  be  considered  as  indirectly  asserting  the  doctrine. 
At  any  rate,  the  Hutchinson  case  is  the  first  one  where 
the  doctrine  was  applied  to  railway  service.  There  it  ap- 
peared that  a  servant  of  the  company  who,  in  the  discharge 
of  his  duty,  was  riding  on  one  of  its  trains,  was  injured 
by  a  collision  with  another  train,  of  the  same  company, 
from  which  his  death  ensued ;  and  it  was  held  that  his 
representatives  could  not  recover  as  he  was  a  fellow  servant 
with  those  who  caused  the  injury  ;  and  the  court  said  that 
whether  the  death  resulted  from  the  mismanagement  of 
the  one  train  or  the  other,  or  of  both,  did  not  affect  the 
principle.  The  rule  was  applied  at  the  same  time  by  that 
court  to  exempt  a  master  builder  from  liability  for  the 
death  of  a  bricklayer  in  his  employ  caused  by  the  defec- 
tive construction  of  a  scaffolding  by  his  other  workmen, 
by  reason  of  which  it  broke  and  the  bricklayer  at  work 
upon  it  was  thrown  to  the  ground  and  killed.  (Wigmore 
vs.  Jay,  5  Exch.  354.) 

The  doctrine  assumes  that  the  servant  causing  the  in- 
jury is  in  the  same  employment  with  the  servant  injured, 


11 

that  is,  that  both  are  engaged  in  a  common  employment. 
The  question  in  all  cases  therefore  is,  what  is  essential  to 
render  the  service  in  which  different  persons  are  engaged 
a  common  employment.  And  this  question  has  caused 
much  conflict  of  opinion  between  different  courts,  and 
often  much  vacillation  of  opinion  in  the  same  court. 

In  Bartonshill  Coal  Co.  vs.  Reid,  and  the  same  com- 
pany vs.  McGuire,  reported  in  3d  Macqueen,  H.  L.  Cases, 
decided  in  1858,  the  parties  injured  were  miners  employed 
to  work  in  a  coal  pit,  and  the  party,  whose  negligence 
caused  the  injury,  was  employed  to  attend  to  the  engine 
by  which  they  were  let  down  into  the  mine  and  brought 
out,  and  the  coal  was  raised  which  they  had  dug  ;  and  it 
was  held  that  they  were  engaged  in  a  common  work,  that 
of  getting  coal  from  the  pit.  "  The  miners,"  said  the 
court  in  the  latter  case,  "  could  not  perform  their  part 
unless  they  were  lowered  to  their  work,  nor  could  the  end 
of  their  common  labor  be  attained  unless  the  coal  which 
they  got  was  raised  to  the  pit's  mouth,  and  of  course  at 
the  close  of  their  day's  labor  the  workmen  must  be  lifted 
out  of  the  mine.  Every  person  who  engaged  in  such  an 
employment  must  have  been  perfectly  aware  that  all  this 
was  incident  to  it,  and  that  the  service  was  necessarily 
accompanied  with  the  danger  that  the  person  entrusted 
with  the  machinery  might  be  occasionally  negligent  and 
fail  in  his  duty."  Lord  Chancellor  Chelmsford,  who  gave 
the  principal  opinion  in  the  latter  case,  referred  to  pre- 
vious cases  in  which  the  master's  exemption  from  liability 
had  been  sustained,  and  said  :  "  In  the  consideration  of 
these  cases  it  did  not  become  necessary  to  define  with 
any  great  precision  what  was  meant  by  the  words  '  com- 
mon service '  or  *  common  employment,'  and  perhaps  it 
might  be  difficult  beforehand  to  suggest  any  exact  defini- 
tion of  them.  It  is  necessary,  however,  in  each  particu- 
lar case  to  ascertain  whether  the  servants  are  fellow  la- 
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borers  in  the  same  work,  because,  although  a  servant  may 
be  taken  to  have  engaged  to  encounter  all  risks  which  are 
incident  to  the  service  which  he  undertakes,  yet  he  can- 
not be  expected  to  anticipate  those  which  may  happen 
to  him  on  occasions  foreign  to  his  employment.  Where 
servants,  therefore,  are  engaged  in  different  departments 
of  duty,  an  injury  committed  by  one  servant  upon  another, 
by  carelessness  or  negligence  in  the  course  of  his  peculiar 
work,  is  not  within  the  exemption,  and  the  master's  liabil- 
ity attaches  in  that  case  in  the  same  manner  as  if  the  in- 
jured servants  stood  in  no  such  relation  to  him."  The 
Lord  Chancellor  also  commented  upon  some  decisions  of 
the  Scotch  courts,  and  among  others  that  of  McNaughton 
vs.  The  Caledonian  Railway  Company,  (19  Court  of  Sess. 
Cases,  271,)  and  said  that  it  might  be  "  sustained  without 
conflicting  with  the  English  authorities  on  the  ground 
that  the  workmen  in  that  case  were  engaged  in  totally 
different  departments  of  work;  the  deceased  being  a 
joiner  or  carpenter,  who,  at  the  time  of  the  accident,  was 
engaged  in  repairing  a  railway  carriage,  and  the  persons 
by  whose  negligence  his  death  was  occasioned,  were  the 
engine  driver  and  the  persons  who  arranged  the  switches." 
And  in  the  same  case  Lord  Brougham,  after  mentioning 
the  observations  of  a  judge  of  the  Scottish  courts  that  an 
absolute  and  inflexible  rule  releasing  the  master  from  re- 
sponsibility in  every  case  where  one  servant  is  injured  by 
the  fault  of  another  was  utterly  unknown  to  the  law  of 
Scotland,  said  that  it  was  also  utterly  unknown  to  the  law 
of  England,  and  added :  "  To  bring  the  case  within  the 
exemption  there  must  be  this  most  material  qualification, 
that  the  two  servants  must  be  men  in  the  same  common 
employment,  and  engaged  in  the  same  common  work  un- 
der that  common  employment." 

Later  decisions  in  the  English  courts  extend  the  master's 
exemption  from  liability  to  cases  where  the  servant  injured 
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is  working  under  the  direction  of  a  foreman  or  superin- 
tendent, the  grade  of  service  of  the  latter  not  being  deemed 
to  change  the  relation  of  the  two  as  fellow  servants.  Thus, 
in  Wilson  vs.  Merry,  decided  by  the  House  of  Lords  in 
1868  on  appeal  from  the  Court  of  Session  of  Scotland, 
the  sub-manager  of  a  coal  pit,  whose  negligence  in  erect- 
ing a  scaffold  which  obstructed  the  circulation  of  air  un- 
derneath, and  led  to  an  accumulation  of  fire-damp  that 
exploded  and  injured  a  workman  in  the  mine,  was  held  to 
be  a  fellow  servant  with  the  injured  part}^.  And  the  court 
laid  down  the  rule  that  the  master  was  not  liable  to  his 
servant  unless  there  was  negligence  on  the  master's  part 
in  that  which  he  had  contracted  with  the  servant  to  do, 
and  that  the  master,  if  not  personally  superintending  the 
work,  was  only  bound  to  select  proper  and  competent 
persons  to  do  so,  and  furnish  them  with  adequate  materials 
and  resources  for  the  work ;  that  when  he  had  done  this 
he  had  done  all  that  he  was  required  to  do,  and  if  the 
persons  thus  selected  were  guilty  of  negligence,  it  was  not 
his  negligence,  and  he  was  not  responsible  for  the  conse- 
quences. (L.  R.,  1  H.  L.  Scotch  Ap.  326.)  In  this  case, 
as  in  many  others  in  the  English  courts,  the  foreman, 
manager,  or  superintendent  of  the  work,  by  whose  negli- 
gence the  injury  was  committed,  was  himself  also  a  work- 
man with  the  other  laborers,  although  exercising  a  direc- 
tion over  the  work.  The  reasoning  of  that  case  has  been 
applied  so  as  to  include,  as  contended  here,  employes  of 
a  corporation  in  departments  separated  from  each  other ; 
and  it  must  be  admitted  that  the  terms  "  common  employ- 
ment," under  late  decisions  in  England,  and  the  decisions 
in  this  country  following  the  Massachusetts  case,  are  of 
very  comprehensive  import.  It  is  difficult  to  limit  them 
so  as  to  say  that  any  persons  employed  by  a  railway 
company,  whose  labors  may  facilitate  the  running  of  its 
trains,  are  not  fellow  servants,  however  widely  separated 
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may  be  their  labors.  See  Holden  vs.  Fitchburgh  Railroad 
Co.,  129  Mass.  268. 

But  notwithstanding  the  number  and  weight  of  such 
decisions,  there  are,  in  this  country,  many  adjudications 
of  courts  of  great  learning  restricting  the  exemption  to 
cases  where  the  fellow  servants  are  engaged  in  the  same 
department,  and  act  under  the  same  immediate  direction ; 
and  holding  that,  within  the  reason  and  principle  of  the 
doctrine,  only  such  servants  can  be  considered  as  engaged 
in  the  same  common  employment.  It  is  not,  however, 
essential  to  the  decision  of  the  present  controversy  to  lay 
down  a  rule  which  will  determine,  in  all  cases,  what  is  to 
be  deemed  such  an  employment,  even  if  it  were  possible 
to  do  so. 

There  is,  in  our  judgment,  a  clear  distinction  to  be  made 
in  their  relation  to  their  common  principal,  between 
servants  of  a  corporation,  exercising  no  supervision  over 
others  engaged  with  them  in  the  same  employment,  and 
agents  of  the  corporation,  clothed  with  the  control  and 
management  of  a  distinct  department,  ia  which  their  duty 
is  entirely  that  of  direction  and  superintendence.  A  con- 
ductor, having  the  entire  control  and  management  of  a 
railway  train,  occupies  a  very  different  position  from  the 
brakemen,  the  porters,  and  other  subordinates  employed. 
He  is  in  fact  and  should  be  treated  as  the  personal  repre- 
sentative of  the  corporation,  for  whose  negligence  it  is 
responsible  to  subordinate  servants.  This  view  of  his  re- 
lation to  the  corporation  seems  to  us  a  reasonable  and 
just  one,  and  it  will  insure  more  care  in  the  selection  of 
such  agents,  and  thus  give  greater  security  to  the  servants 
engaged  under  him  in  an  employment  requiring  the 
utmost  vigilance  on  their  part,  and  prompt  and  unhesitat- 
ing obedience  to  his  orders.  The  rule  which  applies  to 
such  agents  of  one  railway  corporation  must  apply  to  all, 
and  many  corporations  operate  every  day  several  trains 
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over  hundreds  of  miles  at  great  distances  apart,  each  be- 
ing under  the  control  and  direction  of  a  conductor 
specially  appointed  for  its  management.  We  know  from 
the  manner  in  which  railways  are  operated  that,  subject 
to  the  general  rules  and  orders  of  the  directors  of  the 
companies,  the  conductor  has  entire  control  and  manage- 
ment of  the  train  to  which  he  is  assigned.  He  directs 
when  it  shall  start,  at  what  speed  it  shall  run,  at  what 
stations  it  shall  stop,  and.  for  what  length  of  time,  and 
everthing  essential  to  its  successful  movements,  and  all 
persons  employed  on  it  are  subject  to  his  orders.  In  no 
proper  sense  of  the  terms  is  is  he  a  fellow  servant  with 
the  firemen,  the  brakemen,  the  porters  and  the  engineer. 
The  latter  are  fellow  servants  in  the  running  of  the  train 
under  his  direction,  who,  as  to  them  and  the  train,  stands 
in  the  place  of  and  represents  the  corporation.  As  ob- 
served by  Mr.  Wharton  in  his  valuable  Treatise  on  the 
Law  of  Negligence  :  "  It  has  sometimes  been  said  that  a 
corporation  is  obliged  to  act  always  by  servants,  and  that 
it  is  unjust  to  impute  to  it  personal  negligence  in  cases 
where  it  is  impossible  for  it  to  be  negligent  personally. 
But  if  this  be  true  it  would  relieve  corporations  from  all 
liability  to  servants.  The  true  view  is,  that,  as  corpora- 
tions can  act  only  through  superintending  officers,  the 
negligences  of  those  officers,  with  respect  to  other  servants, 
are  the  negligences  of  the  corporation."  (Sec.  232  #.) 
The  author,  in  a  note,  refers  to  Brickner  vs.  The  New 
York  Central  Railroad  Company,  decided  in  the  Supreme 
Court  of  New  York,  and  afterwards  affirmed  in  the  Court 
of  Appeals ;  and  to  Malone  vs.  Hathaway,  decided  in  the 
latter  court,  in  which  opinions  are  expressed  in  conformity 
with  his  views.  These  opinions  are  not,  it  is  true,  authori- 
tative, for  they  do  not  cover  the  precise  points  in  judgment ; 
but  were  rather  expressed  to  distinguish  the  questions  thus 
arising  from  those  then  before  the 
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however,  a  disposition  to  engraft  a  limitation  upon  the 
general  doctrine  as  to  the  master's  exemption  from  liabil- 
ity to  his  servants  for  the  negligence  of  their  fellows,  when 
a  corporation  is  the  principal,  and  acts  through  superin- 
tending agents.  Thus,  in  the  first  case,  the  court  said : 
"  A  corporation  cannot  act  personally.  It  requires  some 
person  to  superintend  structures,  to  purchase  and  control 
the  running  of  cars,  to  employ  and  discharge  men,  and 
provide  all  needful  appliances.  This  can  only  be  done  by 
agents.  When  the  directors  themselves  personally  act  as 
such  agents  they  are  the  representatives  of  the  corpora- 
tion. They  are  then  the  executive  head  or  master.  Their 
acts  are  the  acts  of  the  corporation.  The  duties  above 
described  are  the  duties  of  the  corporation.  When  these 
directors  appoint  some  person  other  than  themselves  to 
superintend  and  perform  all  these  executive  duties  for 
them,  then  such  appointee,  equally  with  themselves,  rep- 
resents the  corporation  as  master  in  all  those  respects. 
And  though,  in  the  performance  of  these  executive  duties, 
he  may  be,  and  is,  a  servant  of  the  corporation,  he  is  not 
in  those  respects  a  co-servant,  a  co-laborer,  a  co-employee, 
in  the  common  acceptation  of  those  terms,  any  more  than 
is  a  director  who  exercises  the  same  authority."  (2  Lans- 
ing, 516.  Affirmed  in  49  N.  Y.  672.) 

And  in  Malone  vs.  Hathaway,  in  the  Court  of  Appeals, 
Judge  Allen  says  :  "  Corporations  necessarily  acting  by 
and  through  agents,  those  having  the  superintendence  of 
various  departments,  with  delegated  authority  to  employ 
and  discharge  laborers  and  employees,  provide  materials 
and  machinery  for  the  service  of  the  corporation,  and  gen- 
erally direct  and  control  under  general  powers  and  instruc- 
tions from  the  directors,  may  well  be  regarded  as  the 
representatives  of  the  corporation,  charged  with  the  per- 
formance of  its  duties,  exercising  the  discretion  ordinarily 
exercised  by  principals,  and,  within  the  limits  of  the  dele- 
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gated  authority,  the  acting  principal.  These  acts  are  in 
such  case  the  acts  of  the  corporation,  for  which  and  for 
whose  neglect  the  corporation,  within  adjudged  cases, 
must  respond,  as  well  to  the  other  servants  of  the  company 
as  to  strangers.  They  are  treated  as  the  general  agents 
of  the  corporation  in  the  several  departments  committed 
to  their  care."  (64  N.  Y.  5,  12.  See  also  Corcoran  vs. 
Holbrook,  59  Id.  517.) 

In  Little  Miami  Railroad  Company  vs.  Stevens,  the  Su- 
preme Court  of  Ohio  held  that  where  a  railroad  company 
placed  the  engineer  in  its  employ  under  the  control  of  a 
conductor  of  its  train,  who  directed  when  the  cars  were  to 
start,  and  when  to  stop,  it  was  liable  for  an  injury  received 
by  him  caused  by  the  negligence  of  the  conductor.     (20 
Ohio,  415.)     There  a  collision  between  two  trains  occurred 
in  consequence  of  the  omission  of  the  conductor  to  inform 
the  engineer  of  a  change  of  places  in  the  passing  of  trains 
ordered  by  the  company.     Exemption  from  liability  was 
claimed  on  the  ground  that  the  engineer  and  conductor 
were  fellow  servants,  and  that  the  engineer  had  in  conse- 
quence taken,  by  his  contract  of  service,  the  risk  of  the 
negligence  of  the  conductor ;  and,  also,  that  public  policy 
forbade  a  recovery  in  such  cases.     But  the  court  rejected 
both  positions.     To  the  latter  it  very  pertinently  observed, 
that  it  was  only  when  the  servant  had  himself  been  care- 
ful that  any  right  of  action  could  accrue  to  him,  and  that 
it  was  not  likely  that  any  would  be  careless  of  their  lives 
and  persons  or  property  merely  because  they  might  have 
a  right  of  action  to  recover  for  injuries  received.     "  If 
men  are  influenced,"  said  the  court,  "  by  such  remote  con- 
siderations to  be  careless  of  what  they  are  likely  to  be  most 
careful  about,  it  has  never  come  under  our  observation. 
We  think  the  policy  is  clearly  on  the  other  side.     It  is  a 
matter  of  universal  observation  that,  in  any  extensive  busi- 
ness where  many  persons  are  employed,  the  care  and  pru- 
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deuce  of  the  employer  is  the  surest  guarantee  against 
mismanagement  of  any  kind."  In  Kailway  Company  vs. 
Keary,  (3  Ohio  State,  201,)  the  same  court  affirmed  the 
doctrine  thus  announced,  and  decided  that  when  a  brake- 
man  in  the  employ  of  a  railroad  company,  on  a  train 
under  the  control  of  a  conductor  having  exclusive 
command,  was  injured  by  the  carelessness  of  the  con- 
ductor, the  company  was  responsible,  holding  that 
the  conductor  in  such  case  was  the  sole  and  immediate 
representative  of  the  company  upon  which  rested  the  obli- 
gation to  manage  the  train  with  skill  and  care.  In  the 
course  of  an  elaborate  opinion  the  court  said  that  from 
the  very  nature  of  the  contract  of  service  between  the 
company  and  the  employees,  the  company  was  under  obli- 
gation to  them  to  superintend  and  control  with  skill  and 
care  the  dangerous  force  employed,  upon  which  their 
safety  so  essentially  depended.  "  For  this  purpose,"  said 
the  court,  "the  conductor  is  employed,  and  in  this  he 
directly  represents  the  company.  They  contract  for  and 
engage  his  care  and  skill.  They  commission  him  to  exer- 
cise that  dominion  over  the  operations  of  the  train  which 
essentially  pertains  to  the  prerogatives  of  the  owner,  and 
in  its  exercise  he  stands  in  the  place  of  the  owner,  and  is 
in  the  discharge  of  a  duty  which  the  owner,  as  a  man,  and 
a  party  to  the  contract  of  service,  owes  to  those  placed 
under  him,  and  whose  lives  may  depend  on  his  fidelity. 
His  will  alone  controls  everything,  and  it  is  the  will  of  the 
owner  that  his  intelligence  alone  should  be  trusted  for  this 
purpose.  This  service  is  not  common  to  him  and  the 
hands  placed  under  him.  They  have  nothing  to  do  with 
it.  His  duties  and  their  duties  are  entirely  separate  and 
distinct,  although  both  necessary  to  produce  the  result. 
It  is  his  to  command  and  theirs  to  obey  and  execute.  No 
service  is  common  that  does  not  admit  a  common  partici- 
pation, and  no  servants  are  fellow  servants  when  one  is 
placed  in  control  over  the  other." 
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In  Louisville  and  Nashville  Eailroad  Company  vs.  Col- 
lins, 2  Duvall,  114,  the  subject  was  elaborately  considered 
by  the  Court  of  Appeals  of  Kentucky.  And  it  held,  that 
in  all  those  operations  which  require  care,  vigilance  and 
skill,  and  which  are  performed  through  the  instrumen- 
tality of  superintending  agents,  the  invisible  corporation, 
though  never  actually,  is  yet  always  constructively  present 
through  its  agents  who  represent  it,  and  whose  acts 
within  their  representative  spheres  are  its  acts ;  that  the 
rule  of  the  English  courts,  that  the  company  is  not  re- 
sponsible to  one  of  its  servants  for  an  injury  inflicted 
from  the  neglect  of  a  fellow  servant,  was  not  adopted  to 
its  full  extent  in  that  State,  and  was  regarded  there  as 
anomalous,  inconsistent  with  principle  and  public  policy, 
and  unsupported  by  any  good  and  consistent  reason.  In 
commenting  upon  this  decision  in  his  Treatise  on  the  Law 
of  Kailways,  Eedfield  speaks  with  emphatic  approval  of 
the  declaration  that  the  corporation  is  to  be  regarded  as 
constructively  present  in  all  acts  performed  by  its  general 
agents  within  the  scope  of  their  authority.  "  The  conse- 
quences of  mistake  or  misapprehension  upon  this  point," 
says  the  author,  "  have  led  many  courts  into  conclusions 
greatly  at  variance  with  the  common  instincts  of  reason 
and  humanity,  and  have  tended  to  interpose  an  unwarrant- 
able shield  between  the  conduct  of  railway  employees  and 
the  just  responsibility  of  the  company.  We  trust  that  the 
reasonableness  and  justice  of  this  construction  will  at  no 
distant  day  induce  its  universal  adoption."  (1  Vol.  554.) 

There  are  decisions  in  the  courts  of  other  States,  more 
or  less  in  conformity  with  those  cited  from  Ohio  and 
Kentucky,  rejecting  or  limiting,  to  a  greater  or  less  extent, 
the  master's  exemption  from  liability  to  a  servant  for  the 
negligent  conduct  of  his  fellows.  We  agree  with  them  in 
holding, — and  the  present  case  requires  no  further  de- 
cision,— that  the  conductor  of  a  railway  train,  who  com- 


mauds  its  movement,  directs  when  it  shall  start,  at  what 
stations  it  shall  stop,  at  what  speed  it  shall  run,  and  has 
the  general  management  of  it,  and  control  over  the 
persons  employed  upon  it,  represents  the  company,  and 
therefore  that,  for  injuries  resulting  from  his  negligent 
acts,  the  company  is  responsible.  If  such  a  conductor 
does  not  represent  the  company,  then  the  train  is  operated 
without  any  representative  of  its  owner. 

If,  now,  we  apply  these  views  of  the  relation  of  the  con- 
ductor of  a  railway  train  to  the  company,  and  to  the  sub- 
ordinates under  him  on  the  train,  the  objections  urged  to 
the  charge  of  the  court  will  be  readily  disposed  of.  Its 
language  in  some  sentences  may  be  open  to  verbal  criti- 
cism ;  but  its  purport  touching  the  liability  of  the  com- 
pany is,  that  the  conductor  and  engineer,  though  both 
employees,  were  not  fellow  servants  in  the  sense  in  which 
that  term  is  used  in  the  decisions ;  that  the  former  was 
the  representative  of  the  company,  standing  in  its  place 
and  stead  in  the  running  of  the  train,  and  that  the  latter 
was,  in  that  particular,  his  subordinate,  and  that  for  the 
former's  negligence,  by  which  the  latter  was  injured,  the 
company  was  responsible. 

It  was  not  disputed  on  the  trial  that  the  collision  which 
caused  the  injury  complained  of  was  the  result  of  the 
negligence  of  the  conductor  of  the  freight  train,  in  failing 
to  show  to  the  engineer  the  order  which  he  had  received, 
to  stop  the  train  at  South  Minneapolis  until  the  gravel 
train,  coming  on  the  same  road  from  an  opposite  direc- 
tion, had  passed ;  and  the  court  charged  the  jury,  that  if 
they  so  found,  and  if  the  plaintiff  did  not  contribute  to 
his  injury  by  his  own  negligence,  the  company  was  liable, 
holding  that  the  relation  of  superior  and  inferior  was  cre- 
ated by  the  company,  as  between  the  two  in  the  opera- 
tion of  its  train  ;  and  that  they  were  not,  within  the  rea- 
son of  the  law,  fellow  servants  engaged  in  the  same  com- 
mon employment. 
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As  this  charge  was,  in  our  judgment,  correct,  the 
plaintiff  was  entitled  to  recover  upon  the  conceded  negli- 
gence of  the  conductor.  The  charge  on  other  points  is 
immaterial ;  whether  correct  or  erroneous,  it  could  not 
have  changed  the  result;  the  verdict  of  the  jury  could  not 
have  been  otherwise  than  for  the  plaintiff.  Without  de- 
claring, therefore,  whether  any  error  was  committed  in 
the  charge  on  other  points,  it  is  sufficient  to  say  that  we 
will  not  reverse  the  judgment  below  if  an'  error  was  com- 
mitted on  the  trial  which  could  not  have  affected  the  ver- 
dict. (Brobst  vs.  Brock,  10  Wall.  519.)  And,  with  re- 
spect to  the  negligence  of  the  conductor  of  the  gravel 
train,  no  instruction  was  given  or  requested. 

Judgment  affirmed. 
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Until  provision  made  by  law  for  the  condemnation  of  property  in  land 
of  persons  engaged  in  the  rebellion,  the  Courts  of  the  United  States 

could  not  decree  a  confiscation  of  it  and  direct  its  sale. Such 

persons  not  denied  the  right  of  contracting  with,  and  selling  to,  each 
other.  As  between  themselves,  all  the  ordinary  business  could  be 
lawfully  carried  on,  except  where  expressly  forbidden  by  the  United 
States,  or  where  inconsistent  with,  or  having  a  tendency  to,  weaken 
their  authority. 


OF»IN  ION 

OF  THE 

UNITED    STATES   SUPREME   COURT 

IN 

CONRAD  v.  WAPLES, 

• 

DELIVERED   BY 

MLR.  JUSTICE 

At  October  Term,  1877* 


Error  to  the  Circuit  Court  of  the  United  States  for  the 
District  of  Louisiana. 

This  was  an  action  for  the  recovery  of  certain  real 
property,  described  in  the  petition  of  the  plaintiff,  situ- 
ated in  the  city  of  New  Orleans,  and  of  the  rents  and 
profits.  The  plaintiff  claimed  title  to  the  premises  by  a 
conveyance  from  his  father,  Charles  M.  Conrad,  made  to 
himself  and  his  brother  on  the  6th  of  May,  1862,  and  a 
subsequent  conveyance  to  himself  of  his  brother's  inter- 
est. The  conveyance  of  the  father  Was  made  in  settle- 

4* 

*  Reported  in  96  U.  S.  279. 


ment  and  discharge  of  certain  obligations  resting  upon 
him  under  the  laws  of  Louisiana,  by  reason  of  his  having 
received,  as  the  natural  tutor  of  his  children,  property 
belonging  to  them  as  minor  heirs  of  their  deceased 
mother.  It  appears  from  the  record  that  she  died  intes- 
tate, at  New  Orleans,  in  1839,  leaving  the  plaintiff  and 
his  brother  her  only  heirs,  and  an  estate  valued  at  a  sum 
over  $35,000.  The  estate  consisted  principally  of  her 
separate  property ;  a  small  portion  was  her  share  of  the 
real  property  belonging  to  the  matrimonial  community. 
The  surviving  husband  qualified,  and  was  confirmed  as 
the  natural  tutor  of  the  children,  and  took  charge  of 
their  property.  The  law  of  Louisiana  imposes  a  general 
mortgage  upon  all  the  property  of  a  tutor,  to  secure  the 
interests  of  minors  and  his  faithful  execution  of  the 
trust,  but  gives  him  the  right  to  substitute  in  place  of  it 
a  special  mortgage  upon  particular  parcels  of  his  prop- 
erty. The  tutor  here  availed  himself  of  this  right  at 
different  times.  The  last  special  mortgage  was  executed 
in  1847,  and,  with  other  property,  covered  the  premises 
in  controversy.  Previously  to  this,  and  in  1845,  his  in- 
debtedness to  his  sons  had  been  ascertained,  and  fixed 
by  decree  of  the  Probate  Court  at  the  sum  of  $36,757. 
This  amount  was  subsequently  increased. 

No  account  of  his  administration  was  ever  rendered 
by  the  tutor  until  May  6,  1862,  when  a  settlement  took 
place  between  him  and  his  sons;  and,  in  discharge  of  his 
obligations  to  them,  he  executed,  before  the  recorder  arid 
ex-officio  notary-public  of  the  parish  of  St  Helena,  a  pub- 
lic act  of  sale,  by  which  he  sold  and  conveyed  to  them 
several  lots  situated  in  New  Orleans,  and  among  them 
the  one  in  controversy  in  this  case.  This  act  of  sale, 
which  purports  to  have  been  recorded  in  the  city  of  New 
Orleans  on  the  31st  of  the  same  month,  the  court  refused 
to  admit  in  evidence. 

The  defendant,  Waples,"  in  his  answer,  asserted  title  to 


the  premises  in  controversy,  under  a  deed  to  him  by  the 
marshal  of  the  United  States,  executed  in  March,  1865, 
upon  a  sale  under  a  decree  of  the  District  Court,  rendered 
in  February  of  that  year,  condemning  and  forfeiting  the 
property  to  the  United  States,  as  that  of  Charles  M.  Con- 
rad, in  proceedings  taken  under  the  Confiscation  Act  of 
July  17,  1862.  The  other  defendants  disclaimed  title. 

On  the  1st  of  May,  1862,  New  Orleans  passed  into  the 
possession  of  the  Army  of  the  United  States;  and,  on 
the  6th  of  the  month,  General  Butler,  commanding  our 
forces  there,  issued  a  proclamation  re-establishing  the 
national  authority  in  the  city.  The  proclamation  bears 
date  on  the  1st  of  May,  but  was  not  published  until  the 
6th.  The  Conrads,  father  and  sons,  had  ieft  the  city 
before  it  was  captured.  They  had  previously  been  en- 
gaged in  the  rebellion  against  the  United  States, — the 
father  as  a  member  of  the  Confederate  Congress,  and  the 
sons  as  officer^of  the  Confederate  Army, — and  they  con- 
tinued in  such  rebellion  until  the  close  of  the  war.  The 
parish  of  St.  Helena  was  within  the  Confederate  lines 
when  the  act  of  sale  of  May  6,  1862,  was  executed. 
When  this  act  was  offered  in  evidence  by  the  plaintiff, 
objection  was  made  to  its  introduction,  on  substantially 
the  following  grounds:  1.  That  the  act  was  not  a  sale, 
but  a  giving  in  payment;  and  that  no  delivery  of  the 
property  was  or  could  be  made,  as  the  same  was  situated 
within  the  Federal  lines,  and  the  act  was  executed  within 
the  military  lines  of  the  Confederate  States,  where  the 
parties  were  sojourning.  2.  That  it  being  admitted  that 
the  vendor  and  vendees  had  been  before,  and  were  at  the 
date  of  the  act,  and  afterwards,  engaged  in  rebellion 
against  the  United  States,  and  so  continued  until  the  end 
of  the  war,  and  that  the  act  was  passed  within  the  Con- 
federate lines,  the  property  being  situated  within  the 
Federal  lines,  the  act  of  transfer  was  inoperative  and 
void.  3.  That  such  evidence  would  tend  to  contradict 


the  decree  of  condemnation  previously  entered  in  the 
District  Court,  and  set  up  by  the  defendant  in  his  answer. 
4.  That,  it  being  admitted  that  the  grantor  and  grantees 
were  enemies  of  the  United  States  at  the  time  the  act 
was  passed,  the  grantor  was  incompetent  to  complete  the 
transfer  of  the  property,  the  same  being  within  Federal 
military  lines.  5.  That  the  copy  of  the  act  offered  in 
evidence  was  not,  by  the  statute  of  the  State,  admissible 
in  evidence  against  any  right  set  up  by  a  third  person, 
without  being  accompanied  with  proof  that  the  same  had 
been  duly  and  legally  registered  in  the  proper  office 
where  the  properties  were  situated.  6.  That  a  state  of 
war  then  existing,  a  deed  executed  in  the  parish  of  St. 
Helena,  within  the  Confederate  lines,  could  not  be  legally 
recorded  in  the  parish  of  Orleans,  which  at  that  date  was 
within  Federal  military  lines. 

These  several  objections  were  sustained  by  the  court, 
and  the  plaintiff  excepted. 

"The  jury  found  for  the  defendants,  and  judgment 
having  been  entered  on  the  verdict,  the  plaintiff  brought 
the  case  to  the  Supreme  Court  on  writ  of  error." 

Mr.  Justice  Field,  after  stating  the  case,  delivered  the 
opinion  of  the  court. 

The  questions  presented  for  our  determination  relate 
to  the  admissibility  and  effect  of  the  act  of  sale  of  May 
6, 1862,  and  to  the  subsequent  condemnation  and  sale  in 
the  confiscation  proceedings.  Numerous  exceptions  were 
taken  to  the  rulings  of  the  Circuit  Court  in  admitting 
and  rejecting  evidence,  and  in  giving  and  refusing  in- 
structions to  the  jury ;  but  we  do  not  deem  it  important 
to  notice  them  in  detail.  What  we  have  to  say  upon  the 
Confiscation  Act,  the  title  which  passed  by  a  condemna- 
tion and  sale  under  it,  and  the  power  of  enemies  to  sell 
and  convey  to  each  other  their  interest  in  real  property 
situated  within  the  lines  of  the  other  belligerent,  will 


sufficiently  express  our  judgment  upon  the  questions  in- 
volved, and  serve  to  guide  the  court  below  in  any  subse- 
quent proceedings. 

The  law  of  July  17,  1862,  so  far  as  it  related  to  the 
confiscation  of  property,  applied  only  to  the  property  of 
persons  who  thereafter  might  be  guilty  of  acts  of  dis- 
loyalty and  treason.  It  carefully  excluded  from  its  ap- 
plication the  propert}^  of  persons  who,  previous  to  its 
passage,  may  have  committed  such  acts.  It  left  the  door 
open  to  them  to  return  to  their  allegiance,  without 
molestation  for  past  offences.  The  fifth  section,  with  the 
exception  of  the  third  clause,  directed  the  seizure  of  prop- 
erty only  of  persons  who  might  thereafter  hold  an  office 
or  an  agency  under  the  government  of  the  Confederacy, 
or  of  one  of  the  States  composing  it,  or  might  thereafter 
act  as  an  officer  in  its  army  or  navy,  or  who,  owning 
property  in  any  loyal  State  or  Territory,  or  in  the  Dis- 
trict of  Columbia,  might  thereafter  give  aid  and  comfort 
to  the  rebellion;  and  the  joint  resolution  of  the  two 
houses  of  Congress,  passed  in  explanation  and  limitation 
of  the  law,  removed  that  exception.  That  resolution  de- 
clared that  the  third  clause  of  that  section  should  be  so 
construed  as  not  to  apply  to  any  act  or  acts  done  prior  to 
its  passage.  The  sixth  section,  which  provided  for  the 
seizure  of  the  property  of  persons  other  than  those  named 
in  the  previous  section,  who,  being  engaged  in  armed  re- 
bellion, did  not,  within  sixty  days  after  the  warning  and 
proclamation  of  the  President,  cease  to  aid,  countenance, 
and  abet  the  rebellion,  declared  that  "all  sales,  transfers, 
and  conveyances  of  any  such  property  after  the  expira- 
tion of  the  said  sixty  days,"  should  be  null  and  void. 
12  Stat.  627. 

Nothing  done,  therefore,  by  the  elder  Conrad  when  he 
made  his  sale  to  his  sons,  which  was  before  the  passage 
of  the  Confiscation  Act,  affected  his  title  or  power  of  dis- 
position. It  is  true,  he  was  then  engaged  in  the  rebellion, 
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as  a  member  of  the  Confederate  Congress,  and  giving 
constant  aid  and  comfort  to  the  insurrectionary  govern- 
ment. But,  until  some  provision  was  made  by  law,  the 
courts  of  the  United  States  could  not  decree  a  confiscation 
of  his  property,  and  direct  its  sale.  This  follows  from 
the  doctrine  declared  in  Brown  v.  The  United  States,  re- 
ported in  the  8th  of  Cranch.  In  that  case  the  question 
arose,  whether  certain  property  of  the  enemy,  found  on 
land  at  the  commencement  of  hostilities  with  Great 
Britain  in  1812,  could  be  seized  and  condemned  as  a 
consequence  of  the  declaration  of  war.  And  it  was  held 
that  it  could  not  be  condemned,  without  an  act  of  Con- 
gress authorizing  its  seizure  and  confiscation.  The  court 
said  that  it  was  conceded  that  war  gives  to  the  sovereign 
the  right  to  take  the  persons  and  confiscate  the  property 
of  enemies,  wherever  found ;  adding,  that  the  mitigation 
of  this  rigid  rule,  which  the  humane  and  wise  policy  of 
modern  times  has  introduced  into  practice,  cannot  im- 
pair the  right,  though  it  may  more  or  less  affect  its  exer- 
cise. "That,"  said  the  court,  "remains  undiminished, 
and  when  the  sovereign  authority  shall  choose  to  bring 
it  into  operation,  the  judicial  department  must  give  effect 
to  its  will.  But,  until  that  will  shall  be  expressed,  no 
power  of  condemnation  can  exist  in  the  court." 

The  only  acts  of  Congress  providing  for  the  confiscation 
of  property  of  persons  engaged  in  the  rebellion  are  those 
of  Aug.  6,  1861,  and  of  July  17,  1862."'  That  of  1861 
applied  only  to  property  acquired  with  intent  to  use  or 
employ  the  same,  or  to  suffer  the  same  to  be  used  or 
employed,  in  aiding  or  abetting  the  insurrection,  or  in 
resisting  the  laws,  and  did  not  touch  the  property  in 
controversy  here.  And  the  act  of  1862,  as  already 
stated,  did  not  authorize  a  seizure  and  confiscation  for 
past  acts.  It  might  have  done  so,  on  the  simple  ground 
that  the  owner  of  the  property  seized  was  a  public  enemy, 
without  reference  to  the  time  he  became  such;  but  Con- 


gress  otherwise  provided,  and  its  will  furnishes  the  rule 
by  which  to  determine  the  rights  of  the  elder  Conrad  at 
the  time  he  disposed  of  his  property. 

The  statute  not  only  did  not  recognize  past  acts  as 
grounds  for  confiscation,  but  it  reached  only  the  estate  of 
the  actual  owner  at  the  time  the  property  was  seized.     It 
might,  undoubtedly,  have  provided  for  the  confiscation 
of  the  entire  property,  from  its  being  within  the  enemy's 
country;  but  the  legislature  did  not  so  enact.     Congress 
limited  the  exercise  of  its  power  of  confiscation  to  those 
cases  where  the  owners  were  officers  or  agents  of  the  in- 
surrectionary organization,  or  of  one  of  the  States  com- 
posing it,  or  commanding  in  its  army  or  navy;  or  where, 
while  holding  property  in  a  loyal  State  or  Territory,  or 
in  the  District  of  Columbia,  they  gave  aid  and  comfort 
to  the  rebellion;  or  where,  not  being  within  these  classes, 
but  being  in  arms  in  support  of  the  insurrection,  they 
refused,  for  sixty  days  after  the  warning  and  proclama- 
tion of  the  President,  to  return  to  their  allegiance.     It 
was  the  seizure  and  confiscation  of  "  the  estate,  property, 
money,  stocks,  credits,  and  effects"  of  the  persons  thus 
specially   designated  that  the   act  authorized;    not   the 
seizure  and  confiscation  of  property  in  enemies'  territory, 
or  of  enemies  generally.     It  was  at  the  estate  and  interest 
which  belonged  to  offending  persons  of  the  classes  men- 
tioned that  the  act  aimed,  nothing  more.     Proceedings 
under  the  act,  therefore,  affected  only  their  estate  and 
interest  in  the  property  seized.     It  was  so  held  by  this 
court  in  Day  v.  Micou,  reported  in  the  18th  of  Wallace, 
where  the  effect  of  an  adjudication  and  sale  under  the 
act  was  the  direct  point  in  judgment.     And  this  conclu- 
sion was  not  considered  as  at  all  affected  by  the  fact,  that 
after  the  seizure  proceedings  in  rem  were  to  be  instituted 
for  the  condemnation  of  the  property.     The  question, 
said  the  court,  remained,  what  was  the  res  against  which 
the  proceedings  were  directed;  and  this,  it  answered,  was 
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that  which  was  seized  and  brought  within  the  jurisdic- 
tion of  the  court.  "  A  condemnation  in  a  proceeding  in 
rem"  it  added,  speaking  through  Mr.  Justice  Strong, 
"  does  not  necessarily  exclude  all  claim  to  other  interests 
than  those  which  were  seized.  In  admiralty  cases  and 
in  revenue  cases  a  condemnation  and  sale  generally  pass 
the  entire  title  to  the  property  condemned  and  sold. 
This  is  because  the  thing  condemned  is  considered  as 
the  offender  or  the  debtor,  and  is  seized  in  entirety.  But 
such  is  not  the  case  in  many  proceedings  which  are  in 
rem.~  Decrees  of  courts  of  probate  or  orphans'  courts 
directing  sales  for  the  payment  of  a  decedent's  debts,  or 
for  distribution,  are  proceedings  in  rem.  So  are  sales 
under  attachments  or  proceedings  to  foreclose  a  mortgage 
quasi  proceedings  in  rem,  at  least.  But  in  "none  of  these 
cases  is  any  thing  more  sold  than  the  estate  of  the  dece- 
dent, or  of  the  debtor  or  the  mortgagor,  in  the  thing 
sold.  The  interests  of  others  are  not  cut  off  or  affected." 
If  we  apply  these  views  to  the  case  at  bar,  we  must 
hold  that  there  was  nothing  in  the  proceedings  and  de- 
cree under  the  Confiscation  Act  against  the  property  of 
the  elder  Conrad,  upon  which  the  defendant  in  his 
answer  relies,  which  could  i'n  any  respect  affect  the 
rights  of  the  younger  Conrads  to  the  lands  conveyed  to 
them  before  that  act  was  passed,  unless  the  fact  that  the 
parties  to  the  conveyance  were,  at  the  time  of  the  sale, 
engaged  in  the  rebellion  against  the  United  States,  and 
were  within  the  enemies'  country,  rendered  it  unlawful 
for  the  father  to  transfer  and  the  sons  to  receive  the  title 
to  real  property  situated  within  the  Federal  lines.  The 
illegality  of  the  sale  on  this  ground  was  insisted  upon  in 
the  court  below,  and  the  position  was  there  sustained. 
But  we  do  not  think  the  position  at  all  tenable.  The 
character  of  the  parties  as  rebels  or  enemies  did  not  de- 
prive, them  of  the  right  to  contract  with  and  to  sell  to 
each  other.  As  between  themselves,  all  the  ordinary 
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business  between  people  of  the  same  community  in  buy- 
ing, selling,  and  exchanging  property,  movable  and  im- 
movable, could  be  lawfully  carried  on,  except  in  cases 
where  it  was  expressly  forbidden  by  the  United  States, 
or  where  it  would  have  been  inconsistent  with  or  have 
tended  to  weaken  their  authority.  It  was  commercial 
intercourse  and  correspondence  between  citizens  of  one 
belligerent  and  those  of  the  other,  the  engaging  in  traffic 
between  them,  which  were  forbidden  by  the  laws  of  war 
and  by  the  President's  proclamation  of  non-intercourse. 
So  long  as  the  war  existed,  all  intercourse  between  them 
inconsistent  with  actual  hostilities  was  unlawful.  But 
commercial  intercourse  and  correspondence  of  the  citi- 
zens of  the  enemy's  country  among  themselves  were 
neither  forbidden  nor  interfered  with,  so  long  as  they 
did  not  impair  or  tend  to  impair  the  supremacy  of  the 
national  authority  or  the  rights  of  loyal  citizens.  No 
people  could  long  exist  without  exchanging  commodi- 
ties, and,  of  course,  without  buying,  selling,  and  contract- 
ing. And  no  belligerent  has  ever  been  so  imperious  and 
arbitrary  as  to  attempt  to  forbid  the  transaction  of  ordi- 
nary business  by  its  enemies  among  themselves.  No 
principle  of  public  law  and  no  consideration  of  public 
policy  could  be  subserved  by  any  edict  to  that  effect; 
and  its  enforcement,  if  made,  would  be  impossible.  If, 
then,  intercourse  between  the  Conrads,  father  and  sons, 
they  being  all  enemies,  was  not  unlawful;  if  between 
them  contracts  for  the  purchase  and  sale  of  property,  in 
respect  to  which  there  was  no  special  interdict,  would 
have  been  binding, — the  sale  in  the  case  at  bar  can  only 
be  impeached,  if  at  all,  by  reason  of  the  situation  of  the 
property  within  the  Federal  lines.  And  from  that  cir- 
cumstance it  could  not  be  impeached,  unless  the  sale,  if 
upheld,  in  some  way  frustrated  the  enforcement  of  the 
right  of  seizure  and  confiscation  possessed  by  the  United 
States.  It  may  be  admitted  that  the  right  of  a  bellig- 
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erent  to  confiscate  the  property  of  enemies  found  within 
its  territory  cannot  be  impaired  by  a  sale  of  the  property 
during  the  war,  but  it  is  not  perceived  that  on  any  other 
ground  the  sale  could  be  invalidated.  A  conveyance  in 
such  case  would  pass  the  title  subject  to  be  defeated,  if 
the  government  should  afterwards  proceed  for  its  con- 
demnation. And  to  declare  this  liability  was  the  object 
of  the  provision  in  the  Confiscation  Act,  enacting  that 
"  all  sales,  transfers,  and  conveyances "  of  property  of 
certain  designated  parties  made  subject  to  seizure  should 
be  null  and  void.  The  invalidity  there  declared  was 
limited  and  not  absolute.  It  was  only  as  against  the 
United  States  that  the  transfers  of  property  liable  to 
seizure  were  null  and  void.  They  were  not  void  as  be- 
tween private  parties,  or  against  any  other  party  than 
the  United  States.  This  was  so  held  in  the  case  of  Cor- 
bett  v.  Nutt,  reported  in  the  10th  of  Wallace.  There  a 
Revise  (which  for  the  purpose  of  the  case  was  treated  as 
included  within  the  terms  "  sales,  transfers,  and  convey- 
ances ")  of  property  situated  in  the  District  of  Columbia, 
made  by  a  resident  enemy  in  the  State  of  Virginia  to  a 
person  as  trustee,  who  also  resided  in  that  State,  arid  held 
office  under  the  Confederate  government,  was  held  to 
pass  a  title  good  against  all  the  world  except  the  United 
States.  The  seizure  and  confiscation  of  property  of  per- 
sons engaged  in  the  rebellion,  and  the  appropriation  of 
the  proceeds  to  support  the  army  and  navy,  were  sup- 
posed— whether  wisely  or  unwisely  is  immaterial — to 
have  a  tendency  to  insure  the  speedy  termination  of  the 
rebellion;  and  it  was  to  prevent  the  provision  enacted  to 
enforce  the  confiscation  from  being  evaded  by  the  parties 
whose  property  was  liable  to  seizure,  that  sales,  transfers, 
and  conveyances  of  it  were  declared  invalid.  As  stated 
by  the  court,  "They  were  null  and  void  as  against  the 
belligerent  or  sovereign  right  of  the  United  States  to 
appropriate  and  use  the  property  for  the  purpose  desig- 
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nated,  but  in  no  other  respect,  and  not  as  against  any 
other  party.  Neither  the  object  sought  nor  the  language 
of  the  act  requires  any  greater  extension  of  the  terms 
used.  The  United  States  were  the  only  party  who  could 
institute  the  proceedings  for  condemnation,  the  offence 
for  which  such  condemnation  was  decreed  was  against 
the  United  States,  and  the  property  condemned  or  its 
proceeds  went  to  their  sole  use.  They  alone  could,  there- 
fore, be  affected  by  the  sale."  And  the  court  added,  that 
any  other  construction  would  impute  to  the  United 
States  a  severity  in  their  legislation  entirely  foreign  to 
their  history.  If  the  sale  to  the  younger  Conrads  had 
been  made  after  the  passage  of  the  Confiscation  Act,  it 
would  not  have  prevented  the  title  of  the  elder  Conrad 
from  vesting  by  the  decree  of  condemnation  in  the  United 
States.  But,  having  been  made  previously,  it  was  not 
impaired  by  the  act. 

An  actual  delivery  of  the  property  to  the  vendees  at 
the  time  was  not  essential  U>  the  validity  of  the  sale,  it 
having  been  made  by  public  act  before  a  notary.  The 
code  of  the  State  declares  that  an  obligation  to  deliver 
an  object  which  is  particularly  specified  is  perfect  by  the 
mere  consent  of  the  parties,  and  renders  the  creditor  the 
owner;  and,  further,  that  this  rule  "is  without  any  ex- 
ception, as  respects  immovables,  not  only  between  the 
parties,  but  as  to  all  the  world,  provided  the  contract  be 
clothed  with  the  formalities  required  by  law,  that  it  is 
bona  fide,  and  purports  to  transfer  the  ownership  of  the 
property."  Art.  1914.  The  code  also  declares  that  "the 
law  considers  the  tradition  or  delivery  of  immovables  as 
alwrays  accompanying  the  public  act  which  transfers  the 
property."  Art.  2455;  Lallande  v.  Lee,  0  Rob.  (La.)  514; 
Flynn'v.  Moore,  4  La.  Ann.  400;  Ellis  v.  Prevost  et  al.  13 
La.  235-237.  We  are  of  opinion,  therefore,  that  the  act 
of  sale  made  on  the  6th  of  May,  1862,  was  unaffected  by 
the  subsequent  confiscation  nroceedinp-s.  ai^rl  should  have 
been  admitted  in  evidence. 
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This  case  is  much  stronger  than  that  of  Fairfax's  De- 
visee v.  Hunter's  Lessee,  reported  in  the  7th  of  Cranch, 
which  received  great  consideration  by  this  court.  There 
a  devise  to  an  alien  enemy  resident  in  England,  made 
during  our  Revolutionary  War  by  a  citizen  of  Virginia, 
and  there  residing  at  the  time,  was  sustained,  and  held 
to  vest  a  title  in  the  devisee  which  was  good  until  office 
found.  "  It  is  clear  by  the  common  law,"  said  Mr.  Justice 
Story,  speaking  for  the  court,  "  that  an  alien  can  take 
lands  by  purchase  though  not  by  descent;  or,  in  other 
words,  he  cannot  take  by  the  act  of  law,  but  he  may  by 
the  act  of  the  party.  This  principle  has  been  settled  in 
the  Year  Books,  and  has  been  uniformly  recognized  as 
sound  law  from  that  time.  Nor  is  there  any  distinction 
whether  the  purchase  be  by  grant  or  by  devise.  In 
either  case,  the  estate  vests  in  the  alien,  not  for  his  own 
benefit,  but  for  the  benefit  of  the  State ;  or,  in  the  lan- 
guage of  the  ancient  law,  the  alien  has  the  capacity  to 
take  but  not  to  hold  lands,  and  they  may  be  seized  into 
the  hands  of  the  sovereign.  But,  until  the  lands  are  so 
seized,  the  alien  has  complete  dominion  over  the  same." 
And,  continues  the  learned  justice,  "We  do  not  find  that 
in  respect  to  these  general  rights  and  disabilities  there  is 
any  admitted  difference  between  alien  friends  and  alien 
enemies.  During  the  war,  the  property  of  alien  enemies 
is  subject  to  confiscation  jure  belli,  and  their  civil  capacity 
to  sue  is  suspended.  But  as  to  capacity  to  purchase,  no 
case  has  been  cited  in  which  it  has  been  denied;  and  in 
The  Attorney- General  v.  Wheedon  and  Shales  (Park.  Rep. 
267),  it  was  adjudged  that  a  bequest  to  an  alien  enemy 
was  good,  and  after  a  peace  might  be  enforced.  Indeed, 
the  common  law  in  these  particulars  seems  to  coincide 
with  the  jus  gentium  " 

If  an  alien  enemy  can,  by  devise  or  purchase  from  a 
loyal  citizen  or  subject,  take  an  estate  in  the  country  of 
the  other  belligerent  and  hold  it  until  office  found,  there 
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would  seem  to  be  no  solid  reason  for  refusing  a  like  effi- 
cacy to  a  conveyance  from  an  enemy  to  another  of  land 
similarly  situated.  (See  the  able  and  exhaustive  opinion 
of  the  Supreme  Court  of  Massachusetts  in  Kershaw  v.  Kel- 
sey,  delivered  by  Mr.  Chief  Justice  Gray,  100  Mass.  561.) 
A  different  doctrine  would  unsettle  a  multitude  of  titles 
passed  during  the  war  between  residents  of  the  insurrec- 
tionary territory  temporarily  absent  therefrom  whilst  it 
was  dominated  by  the  Federal  forces.  Such  residents 
were  deemed  enemies  by  the  mere  fact  of  being  inhabi- 
tants of  that  territory,  without  reference  to  any  hostile 
disposition  manifested  or  hostile  acts  committed  by  them. 
In  numerous  instances,  also,  transfers  of  property  were 
made  in  loyal  States,  bordering  on  the  line  of  actual 
hostilities,  by  parties  who  had  left  those  States  and  joined 
the  insurgents.  This  was  particularly  the  case  in  Mis- 
souri and  Kentucky.  No  principle  of  public  policy 
would  be  advanced,  or  principle  of  public  law  sustained, 
by  holding  such  transfers  absolutely  void,  instead  of 
being  merely  inoperative  as  against  the  right  of  the 
United  States  to  appropriate  the  property  jure  belli;  on 
the  contrary,  such  a  holding  would  create  unnecessary 
hardship,  and  therefore  add  a  new  cruelty  to  the  war. 

It  follows  from  the  views  expressed  that  the  judgment 
of  the  court  below  must  be  reversed  and  the  cause  re- 
manded for  a  new  trial ;  and  it  is 

So  ordered. 


In  the  case  of  Burbank  v.  Conrad  (96  U.  S.  291),  which 
follows  the  above,  and  in  which  the  opinion  was  written 
by  Mr.  Justice  Field,  it  was  held  that  by  a  decree  of  con- 
fiscation the  United  States  acquired  only  a  life  interest 
in  the  estate  which, at  the  time  of  the  seizure,  the  offender 
actually  possessed,  and  not  what  he  may  have  appeared 
from  the  public  records  to  possess,  by  reason  of  the 
omission  of  his  vendees  to  record  the  sale  to  them. 
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The  voluntary  residence  of  a  person  within  the  Confederate  lines  dur- 
ing the  late  rebellion  did  not  incapacitate  him,  under  the  act  of  July 
17,  1862,  to  suppress  insurrection,  to  punish  treason  and  rebellion, 
and  to  seize  and  confiscate  the  property  of  rebels,  and  for  other  pur- 
poses, from  making  a  last  will  and  testament  further,  if  at  all,  than 

as  against  the  United  States. The  provision  of  that  law,  declaring 

null  and  void  all  sales,  transfers  and  conveyances  of  any  estate  and 
property  of  persons  engaged  in  rebellion  against  the  United  States,  or 
in  aiding  and  abetting  such  rebellion,  who,  after  sixty  days  warning 
and  proclamation  made  by  the  President,  did  not  cease  to  aid, 
countenance  and  abet  such  rebellion  and  return  to  their  allegiance 
to  the  United  States,  operative  only  to  annul  transfers  made  as 
against  the  United  States;  such  transfers  not  void  as  between  private 
parties. 


OPINION 

OF  THE 

UNITED   STATES    SUPREME   COURT 

IN 

OORBETT  v.  NUTT, 

DELIVERED  BY 

.  JUSTICK  KlELD, 

At  December  Term, 


Error  to  the  Supreme  Court  of  Appeals  of  Virginia;  the 
case'  being  thus : 

The  seventh  section  of  the  act  of  June  7th,  1862,  for 
the  collection  of  direct  taxes  in  insurrectionary  districts, 
after  directing  the  advertisement  and  sale  of  lands,  upon 

*  Reported  in  10  Wallace,  464. 


which  taxes  due  the  United  States  remained  unpaid, after 
a  time  specified,  enacts  (12  Stat.  at  Large,  423,  424)  — 

By  a  first  clause,  that  the  owner  of  the  land,  or  any 
loyal  person  of  the  United  States  having  any  interest  in 
it,  may  at  any  time,  within  sixty  days  after  the  sale,  appear 
before  the  board  of  tax  commissioners,  in  proper  person, 
and  redeem  it  from  sale  upon  paying  the  amount  of  the 
tax  and  penatty,  with  the  interest  and  expenses  prescribed, 
and  taking  an  oath,  if  a  citizen,  to  support  the  Constitu- 
tion of  the  United  States. 

And  by  a  second  clause,  that  if  the  owner  of  the  land 
be  under  a  legal  disability,  the  trustee, OT  other  person  having 
charge  of  the  person  or  estate  of  such  owner,  may  redeem 
at  any  time  within  two  years  after  the  sale. 

An  act  of  March  3d,  1865,  amendatory  of  the  act  just 
mentioned,  enacts  that  when  a  redemption  is  made  the 
board  of  tax  commissioners  shall  certify  the  fact  to  the 
Secretary  of  the  Treasury,  and  that  he  shall  repay  the 
purchaser,  by  draft  on  the  treasury,  the  principal  and 
interest  of  the  purchase-money;  and  that  the  purchaser 
shall  deliver  possession  to  the  owner  redeeming. 

It  also  enacts,  13  Stat.  at  Large,  502,  "  that  no  owner 
shall  be  entitled  to  redeem  unless,  in  addition  to  the  oath 
prescribed  by  existing  laws,  he  shall  swear  that  he  has 
not  taken  part  with  the  insurgents  in  the  present  rebel- 
lion, or  any  way  given  them  aid  or  comfort,  and  shall 
satisfy  the  board  of  commissioners  that  the  said  oath  is 
.true." 

An  act  of  July  17th,  1862,  originating  like  the  other 
two  in  the  exigencies  of  the  late  civil  war,  and  entitled 
"An  act  to  suppress  insurrection,  to  punish  treason  and 
rebellion,  to  seize  and  confiscate  the  property  of  rebels, and 
for  other  purposes,"  enacts  by  its  fifth  section,  12  Id.  590, 
that  "  to  insure  the  speedy  termination  of  the  present  re- 
bellion, it  shall  be  the  duty  of  the  President  of  the  United 
States  to  cause  the  seizure  of  all  the  estate  and  property, 


money,  stocks,  credits, and  effects  of  the  persons"  therein- 
after named,  "and  to  apply  and  use  the  same,  and  the  pro- 
ceeds thereof,  for  the  support  of  the  army  of  the  United  States" 

The  section  then  enumerates  six  classes  of  persons 
whose  property  is  thus  made  subject  to  seizure.  The 
fourth  class  embraces  persons  "who,  having  held  an  office 
of  honor,  trust,  or  profit  under  the  United  States,  shall 
thereafter  hold  office  in  the  so-called  Confederate  States." 

The  sixth  section  enacts  that  if  any  person  within  any 
State  or  Territory  of  the  United  States,  other  than  those 
named  in  the  previous  section,  being  engaged  in  armed 
rebellion  against  the  United  States,  or  aiding  or  abetting 
such  rebellion,  shall  not,  within  sixty  days  after  public 
warning  and  proclamation  by  the  President  of  the  United 
States,  cease  to  aid,  countenance,  and  abet  such  rebellion, 
and  return  to  his  allegiance  to  the  United  States,  all  the 
estate  and  property,  money,  stocks,  and  credits  of  such 
person  shall  be  liable  to  seizure  as  aforesaid,  and  it  shall 
be  the  duty  of  the  President  to  seize  and  use  them  as 
aforesaid,  or  the  proceeds  thereof. 

It  continues : 

"And  all  sales,  transfers,  or  conveyances  of  any  such  prop- 
erty, after  the  expiration  of  the  said  sixty  days  from  the 
date  of  such  warning  and  proclamation,  shall  be  nidi  and 
void;  and  it  shall  be  a  sufficient  bar  to  any  suit  brought 
by  such  person  for  the  possession  or  the  use  of  such  prop- 
erty, or  any  of  it,  to  allege  and  prove  that  he  is  one  of 
the  persons  described  in  this  section." 

[The  proclamation  of  the  President  was  made  July 
25th,  1862.] 

The  seventh  section  directs  the  proceedings  to  be  insti- 
tuted for  the  condemnation  and  sale  of  the  property 
seized. 

With  these  enactments  of  June  and  July,  1862,  in 
force,  Mrs.  Louisa  Hunter  died,  April,  1863,  seized  of  a 


tract  of  land  consisting  of  sixty  acres,  situated  in  the 
county  of  Alexandria,  in  the  State  of  Virginia,  leaving  a 
last  will  and  testament,  b}r  which  she  devised  the  prem- 
ises, along  with  certain  real  estate  in  the  ^city  of  Wash- 
ington, to  one  W.  D.  Nutt,  in  trust  for  Marion  Young, 
her  adopted  daughter,  and  Emily  Featherstonaugh,  her 
niece,  both  of  whom  were  then,  and  still  are,  married 
women. 

Prior  to  the  war  Mrs.  Hunter  resided  in  the  county  of 
Alexandria, in  Virginia,  but  after  the  occupation  of  Alex- 
andria by  the  forces  of  the  United  States, she  went  within 
the  Confederate  lines,  and  there  remained  until  her 
death. 

Immediately  preceding  the  commencement  of  the  war, 
Nutt  held  an  office  under  the  government  of  the  United 
States.  This  he  resigned  in  February,  1861,  and  in  Sep- 
tember following  went  within  the  Confederate  lines,  and 
took  office  under  the  Confederate  government,  which  he 
held  at  the  time  of  Mrs.  Hunter's  death. 

On  the  29th  of  February,  1864,  the  land  in  Virginia 
was  sold  for  taxes  due  the  United  States  under  the  first 
of  the  above  quoted  acts  of  Congress,  the  act,  namely,  of 
June  7th,  1862,  providing  for  the  collection  of  direct  taxes 
in  insurrectionary  districts  within  the  United  States;  and 
at  the  sale  one  W.  P.  Corbett  became  the  purchaser,  re- 
ceived the  commissioners'  certificate  of  sale,  and  took 
possession  of  the  premises  under  the  title  thus  acquired. 

In  July,  1865,  the  cestuis  que  trust,  under  the  will  of 
Mrs.  Hunter,  filed  a  bill  in  the  Supreme  Court  of  the  Dis- 
trict of  Columbia  to  obtain  the  appointment  of  a  new  trus- 
tee in  place  of  the  one  named  in  the  bill,  setting  forth 
that  the  testatrix  had  left  a  large  and  valuable  estate,  the 
greater  part  of  which  lay  within  the  District;  that  the 
settlement  of  the  estate  was  impossible,  by  the  terms  of 
the  will,  without  the  intervention  of  the  trustee  named 
therein,  or  another  in  his  stead,  invested  with  his  powers 


and  duties ;  and  that  they  were  informed  that  the  trustee 
named  declined  to  qualify, or  to  accept  the  trusts  reposed 
in  him. 

Nutt  appeared  to  the  suit  and  answered  the  bill,  admit- 
ting that  he  was  the  person  named  in  the  will,  and  that 
he  had  declined  to  accept  the  trust  thereunder.  The 
court  thereupon,  at  the  hearing,  adjudged  that  the  com- 
plainants, the  cestuis  que  trust,  were  entitled  to  the  relief 
prayed,  and  by  its  decree  appointed  J.  D.  McPherson,  of 
Washington  D.  C.,  trustee,  in  "  the  name,  place,  and 
stead,"  "clothed  with  all  the  powers  and  charged  with 
all  the  duties  reposed  and  vested  in  said  Nutt  as  trustee, 
by  the  testatrix  mentioned  in  the  will,"  first  requiring  of 
him  the  execution  of  a  bond  in  the  penal  sum  of  ten 
thousand  dollars,  conditioned  for  the  faithful  performance 
of  his  trust. 

On  the  10th  of  February,  1866,  McPherson,  as  trustee, 
appeared  before  the  tax  commissioners  and  paid  to  them 
the  several  sums  required  for  the  purpose  of  effecting  a 
redemption  of  the  property  from  the  tax  sale, and  received 
from  them  a  certificate  of  redemption,  stating  the  pay- 
ments made  by  him,  and  that  he  had  taken  an  oath  to 
support  the  Constitution  of  the  United  States;  and  that 
Marion  Young  and  Emily  Featherstonaugh, owners  of  the 
property,  and  married  women  at  the  time  of  the  sale,  and 
still  under  the  same  disability,  had  sworn  that  they  had 
not  taken  part  with  the  insurgents  in  the  rebellion,  or  in 
any  way  given  them  aid  or  comfort,  and  had  satisfied  the 
commissioners  that  the  oath  was  true. 

Nutt,  the  trustee  appointed  by  Mrs.  Hunter's  will,  now 
brought  suit  in  one  of  the  State  courts  of  Virginia  to  re- 
cover the  property,  and  on  the  trial  offered  in  evidence 
the  certificate  of  redemption  against  the  objection  of  the 
defendant  that  the  redemption  was  illegal  and  did  not 
sustain  the  claim  of  the  plaintiff.  The  court  admitted  it. 
To  this  ruling  of  the  court  the  defendant  excepted. 
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Messrs.  Brent  and  Wattles,  for  plaintiff  in  error. 

Messrs.  Carlisle  and  McPherson,  contra. 

Mr.  Justice  Field  delivered  the  opinion  of  the  court. 

Several  questions  were  raised  and  elaborately  exam- 
ined in  this  case  in  the  courts  of  Virginia,  both  in  the 
lower  courts  and  the  Court  of  Appeals  of  the  State,  which 
are  not  open  for  consideration  here.  The  only  questions 
which  we  can  consider,  under  the  twenty-fifth  section  of 
the  Judiciary  Act,  arise  upon  the  ruling  of  the  court 
admitting  the  certificate  of  redemption  issued  to  Mc- 
Pherson, and  the  refusal  to  give  certain  instructions 
prayed  by  the  defendant. 

The  seventh  section  of  the  act  of  June  7th,  1862,  for 
the  collection  of  direct  taxes  in  insurrectionary  districts, 
after  directing  the  advertisement  and  sale  of  lands,  upon 
which  taxes  due  the  United  States  remained  unpaid,  after 
a  designated  period,  contains  two  clauses  relating  to  the 
redemption  of  the  land  from  such  sale.  (12  Stat.  at  Large, 
423,  424.)  The  first  clause  provides  that  the  owner  of 
the  land,  or  any  loyal  person  of  the  United  States  having 
any  valid  lien  upon  or  interest  in  the  land,  may  at  any 
time,  within  sixty  days  after  the  sale,  appear  before  the 
board  of  tax  commissioners,  in  proper  person,  and  redeem 
the  land  from  sale  upon  paying  the  amount  of  the  tax 
and  penalty,  with  the  interest  and  expenses  prescribed, 
and  taking  an  oath,  if  a  citizen,  to  support  the  Constitu- 
tion of  the  United  States.  The  second  clause  provides 
that  if  the  owner  of  the  land  sold  be  a  minor,  a  non-resi- 
dent alien,  a  loyal  citizen  beyond  the  seas,  a  person  of 
unsound  mind,  or  under  a  legal  disability,  the  guardian, 
trustee,  or  other  person  having  charge  of  the  person 
or  estate  of  such  owner,  may,  in  the  same  manner 


and  with  like  effect,  redeem  the  land  at  any  time  within 
two  years  after  the  sale. 

By  these  provisions  persons  entitled  to  make  redemp- 
tion are  divided  into  two  classes.  The  first  class  embraces 
persons  who  are  residents  in  the  country,  and  are  not 
laboring  under  any  legal  disability.  They  may  well  be 
supposed  to  have  had  personal  knowledge  of  the  assess- 
ment of  the  taxes  and  of  the  sale  made,  and  for  this  rea- 
son, it  may  be  inferred,  their  privilege  of  redemption 
was  limited  by  Congress  within  the  narrow  period  pre- 
scribed. 

The  second  class  embraces  loyal  citizens  beyond  the 
seas,  non-resident  aliens,  and  persons  laboring  under  some 
legal  disability,  to  whom  the  reason  for  the  limitation 
prescribed  to  the  first  class  was  not  applicable.  To  those 
absent  from  the  country,  personal  knowledge,  either  of 
the  assessment  or  sale,  could  not  be  justly  imputed;  and 
those  under  disability,  if  possessed  of  the  knowledge, 
might  reasonably  expect  that  the  matter  would  receive 
the  attention  of  the  parties  intrusted  with  the  charge  of 
the  property.  Congress,  therefore,  gave  to  the  persons  of 
this  class  a  much  more  extended  period  within  which  to 
exercise  the  privilege  of  redemption,  and  allowed  the  re- 
demption to  be  made  by  "  the  guardian,  trustee,  or  other 
person  having  charge  of  the,  person  or  estate"  of  the 
owner.  The  position  of  the  persons  composing  this  class, 
absent  from  the  country,  or  under  legal  disability,  was 
such  that  their  property  would,  in  the  ordinary  course  of 
things,  be  in  the  "  charge  "  of  others,  but,  lest  the  latter 
might,  from  any  cause, neglect  the  interests  of  the  owners 
the  period  of  redemption  was  prolonged  to  two  years.  It 
was  for  the  benefit  of  the  owners  of  the  property,  that 
they  might  not  suffer  from  the  remissness  or  faithlessness 
of  their  guardians,  trustees,  or  agents,  that  the  privilege 
was  thus  extended,  and  to  secure  that  benefit  the  act 
should  be  liberally  construed.  It  is  the  general  rule  of 
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courts  to  give  to  statutes  authorizing  redemption  from 
tax  sales  a  construction  favorable  to  owners,  particularly 
when  they  provide,  as  in  the  present  case, full  indemnity 
to  the  purchaser,  and  impose  a  penalty  upon  the  delin- 
quent. (Dubois  v.  Hepburn,  10  Peters,  22.) 

In  this  case  it  appears  to  be  conceded  that  the  Supreme 
Court  of  the  District  of  Columbia  exceeded  its  authority 
in  appointing  McPherson  trustee,  in  place  of  Nutt,  of  the 
land  in  Virginia.  That  court  could  not  by  the  mere  force 
of  its  decree  transfer  the  title  to  land  lying  without  its 
jurisdiction  from  the  party  in  whom  it  was  vested  by  the 
will  of  Mrs.  Hunter.  A  court  of  equity  acting  upon  the 
person  of  a  defendant  may  control  the  disposition  of  real 
property  belonging  to  him  situated  in  another  jurisdiction, 
and  even  in  a  foreign  country.  It  may  decree  a  convey- 
ance and  enforce  its  execution  by  process  against  the  de- 
fendant, but  neither  its  decree  nor  any  conveyance  under 
it,  except  by  the  party  in  whom  the  title  is  vested,  is  of 
any  efficacy  beyond  the  jurisdiction  of  the  court.  This 
is  familiar  law,  and  was  declared  by  this  court  in  Watkins 
v.  Holman,  16  Peters,  57,  the  court  observing  that  "  no 
principle  was  better  established  than  that  the  disposition 
of  real  estate,  whether  by  deed,  descent,  or  by  any  other 
mode,  must  be  governed  by  the  law  of  the  State  where 
the  land  is  situated."  • 

McPherson  was  not,  therefore,  legally  trustee  of  the 
property  in  Virginia,  and  if  his  right  to  interpose  for  the 
redemption  depended  upon  the  possession  of  the  legal 
title,  his  action  might  be  treated  as  that  of  a  stranger  to 
the  land.  But  the  absolute  possession  of  such  title  by 
him  was  not  essential  under  the  circumstances.  He  re- 
garded himself  as  trustee  of  the  property.  The  cestuis  que 
trust  so  regarded  him.  He  professedly  acted  in  their  be- 
half and  for  their  interests.  He  was  apparently,  from  the 
decree  of  the  Supreme  Court  of  the  District,  clothed  with 
the  legal  title.  The  commissioners  treated  him  as  a  per- 
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son  entitled  to  make  the  redemption.  They  were  not 
obliged  to  inquire  into  the  validity  of  the  decree.  They 
were  not  expected  to  enter  upon  investigations  of  the  title 
any  further  than  was  necessary  to  prevent  the  impertinent 
intermeddling  of  strangers.  It  was  sufficient  for  the  com- 
missioners to  allow  the  redemption,  when  they  found  that 
the  party  offering  to  redeem  furnished prima facie  evidence 
of  possessing  the  character  which  en  titled,  him  under  the 
statute  to  make  the  redemption. 

The  trustee  named  in  the  will  not  having  accepted  the 
trust  reposed  in  him  when  the  decree  of  the  Supreme 
Court  of  the  District  was  made,it  is  reasonable  to  suppose 
from  the  subsequent  conduct  of  McPherson  that  he  im- 
mediately took  actual  charge  of  the  estate  for  the  cestuis 
que  twist,  and  was  in  such  charge  when  the  redemption 
was  made.  If  such  were  the  case,  and  we  think  there  is 
little  doubt  of  it,  McPherson  was  by  the  very  words  of 
the  statute  authorized,  without  regard  to  the  validity  of 
the  decree,  as  a  person  "  having  charge"  of  the  estate  of 
the  owners, who  were  laboring  under  disability  by  reason 
of  their  coverture,  to  make  the  redemption ;  although 
from  the  ineffectual  parol  disclaimer  of  his  trust  by  Nutt, 
the  legal  title  may  have  remained  in  the  latter,  which  re- 
quired the  present  action  for  the  recovery  of  the  property 
to  be  brought  in  his  name. 

It  is  further  objected  that,  assuming  that  McPherson 
was  entitled  to  redeem,  the  redemption  was  ineffectual 
because  he  did  not  take  the  oath  required  by  the  seventh 
section  of  the  amendatory  act  of  March  3d,  1865,  which 
declares  "that  no  owner  shall  be  entitled  to  redeem  un- 
less, in  addition  to  the  oath  prescribed  by  existing  laws, 
he  shall  swear  that  he  has*  not  taken  part  with  the  in- 
surgents in  the  present  rebellion,  or  any  way  given 
them  aid  or  comfort,  and  shall  satisfy  the  board  of  com- 
missioners that  the  said  oath  is  true."  (13  Stat.  at  Large, 
502.) 
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But  the  objection  is  untenable.  McPherson  did  not 
redeem  as  owner,  but  as  trustee  of  the  owners,  or  as  a  per- 
son "having  charge"  of  their  property.  The  act  of  1862 
distinguishes  between  owners  appearing  in  their  proper 
persons  and  redeeming,  and  owners  beyond  the  seas  or 
laboring  under  some  legal  disability  and  redeeming 
through  trustees,  guardians,  or  persons  having  charge  of 
the  property.  (12  Stat.  at  Large,  423-4.)  It  requires 
both  of  the  owners  redeeming  in  person,  and  of  the  trus- 
tees, guardians,  and  agents  redeeming  for  others,  an  oath 
to  support  the  Constitution  of  the  United  States.  It  speci- 
fies the  taking  of  the  oath  as  one  of  the  terms  on  which 
the  redemption  can  be  made  by  owners  and  loyal  persons 
having  a  lien  upon  or  interest  in  the  property  sold,  when 
appearing  in  person  before  the  commissioners.  And  it 
subsequently  authorizes  a  redemption  by  trustees,  guar- 
dians, and  parties  acting  for  others, "in  the  manner  above 
provided " ;  that  is,  by  making  the  like  payments  and 
taking  a  similar  oath.  But  the  additional  oath  imposed 
by  the  act  of  1865  is,  in  our  judgment,  required  only  of 
owners  seeking  in  person  to  redeem.  It  declares  that 
"  no  owner  shall  be  entitled  to  redeem  "  unless  he  take 
the  additional  oath.  If  the  requirement  extended  also 
to  owners  beyond  the  seas  or  laboring  under  legal  disa- 
bility, it  could  not  in  many  cases  be  complied  with,  and 
the  beneficial  object  of  the  act,  which  was  to  secure  to 
them  the  right  of  redemption,  would  be  defeated. 

We  have  not  overlooked  the  fact  that,  in  the  present 
case,  the  certificate  of  redemption  states  that  the  addi- 
tional oath  was  taken  by  the  owners.  This  circumstance 
is  not  entitled  to  weight  because  the  owners  do  not  them- 
selves make  the  redemption ;  and  if  they  could  be  them- 
selves considered  as  redemptioners,  they  failed  to  take 
the  oath  to  support  the  Constitution  required  by  the  act 
of  1862. 
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We  proceed  to  consider  the  prayers  for  instructions 
presented  by  the  defendant  and  refused  by  the  court.  By 
the  first  of  these  prayers  the  court  was  requested  to  declare, 
in  effect,  that  the  voluntary  residence  of  the  testatrix 
within  the  Confederate  lines  incapacitated  her  from  mak- 
ing a  last  will  and  testament;  and  the  resignation  by  the 
plaintiff  of  an  office  under  the  United  States,  and  accept- 
ance of  an  office  under  the  Confederate  government  inca- 
pacitated him  from  acting  as  trustee  under  her  will,  and 
taking  the  devise  in  that  capacity. 

The  object  of  the  instruction  prayed,  says  the  defendant 
in  his  petition  to  the  Court  of  Appeals  of  Virginia,  was  to 
raise  the  question  as  to  the  effect  and  meaning  of  the 
sixth  section  of  the  act  of  Congress, passed  on  the  17th  of 
July,  1862,  entitled  "An  act  to  suppress  insurrection,  to 
punish  treason  and  rebellion,  to  seize  and  confiscate  the 
property  of  rebels,  and  for  other  purposes." 

The  previous  section  of  the  act  provides  that, "to  insure 
the  speedy  termination  of  the  present  rebellion,  it  shall 
be  the  duty  of  the  President  of  the  United  States  to  cause 
the  seizure  of  all  the  estate  and  property,  money,  stocks, 
credits,  and  effects  of  the  persons"  thereinafter  named, 
"  and  to  apply  and  use  the  same,  and  the  proceeds  thereof, 
for  the  support  of  the  army  of  the  United  States."  (12  Stat. 
at  Large,  590.) 

The  section  then  enumerates  six  classes  of  persons 
whose  property  is  thus  made  subject  to  seizure.  The  fourth 
class  embraces  persons  "  who,  having  held  an  office  of 
honor,  trust, or  profit  under  the  United  States,  shall  there- 
after hold  office  in  the  so-called  Confederate  States."  The 
section  concludes  by  declaring  that  "  all  sales,  transfers, 
or  conveyances  of  any  such  property  shall  be  null  and 
void." 

The  sixth  section  provides  that  if  any  person  within  any 
State  or  Territory  of  the  United  States,  other  than  those 
named  in  the  previous  section, "  being  engaged  in  armed 
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rebellion  against  the  United  States,  or  aiding  or  abetting 
such  rebellion,  shall  not,  within  sixty  days  after  public 
warning  and  proclamation  duly  given  and  made  by  the 
President  of  the  United  States,  cease  to  aid,  countenance, 
and  abet  such  rebellion,  and  return  to  his  allegiance  to 
the  United  States,  all  the  estate  and  property,  moneys, 
stocks,  and  credits  of  such  person  shall  be  liable  to  seizure 
as  aforesaid,  and  it  shall  be  the  duty  of  the  President  to 
seize  and  use  them  as  aforesaid, or  the  proceeds  thereof. 

"And  all  sales,  transfers,  or  conveyances  of  any  such 
property,  after  the  expiration  of  the  said  sixty  days  from 
the  date  of  such  warning  and  proclamation,  shall  be  null 
and  void ;  and  it  shall  be  a  sufficient  bar  to  any  suit 
brought  by  such  person  for  the  possession  or  the  use  of 
such  property,  or  any  of  it,  to  allege  and  prove  that  he  is 
one  of  the  persons  described  in  this  section." 

The  seventh  section  of  the  act  directs  the  proceedings 
to  be  instituted  for  the  condemnation  and  sale  of  the 
property  seized. 

If  the  devise  of  Mrs.  Hunter  can  be  brought  within  the 
language  of  this  last  section,  it  must  be  because  a  devise 
is  embraced  within  the  terms  "  sales,  transfers,  and  con- 
veyances " ;  and  because  her  "  aiding  and  abetting "  the 
rebellion,  and  her  refusal  to  return  to  her  allegiance  to 
the  United  States, are  legitimate  and  necessary  inferences 
from  her  voluntary  and  continued  residence  within  the 
Confederate  lines, for  there  is  no  direct  evidence  on  either 
of  these  latter  points,  nor  any  evidence  tending  to  estab- 
lish either  of  them  except  such  voluntary  residence.  As- 
suming, however,  that  a  devise  is  within  the  "sales, trans- 
fers, and  conveyances  "  invalidated  by  the  act,  and  that 
Mrs.  Hunter  is  within  the  category  of  persons  for  whom 
the  warning  and  proclamation  of  the  President  were  in- 
tended, we  are  of  the  opinion  that  the  invalidity  declared 
is  limited  and  not  absolute;  that  it  is  only  as  against  the 
United  States  that  the  "  sales,  transfers,  and  conveyances  " 
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of  property  liable  to  seizure  are  null  and  void;  and  that 
they  are  not  void  as  between  private  persons,  or  against 
any  other  party  than  the  United  States. 

The  object  of  the  provisions  cited  is  manifest.  It  is  de- 
clared, in  express  terms,  to  insure  the  speedy  termination 
of  the  existing  rebellion.  The  confiscation  of  the  property 
of  persons  engaged  in  the  rebellion,  and  the  appropriation 
of  it,  or  its  proceeds,  to  the  support  of  the  army  of  the 
United  States,  were  supposed  to  have  a  tendency  to  ad- 
vance that  object.  The  seizure  of  the  property  of  partic- 
ularly designated  classes,  and  of  others  engaged  in  the 
rebellion,  or  aiding  and  abetting  it,  who  should  not  heed 
the  public  warning  and  proclamation  of  the  President, 
was  therefore  directed,  as  also  the  institution  of  proceed- 
ings required  in  the  courts  of  the  United  States  for  its 
condemnation  and  sale. 

It  was  to  prevent  these  provisions  from  being  evaded 
by*  the  parties  whose  property  was  liable  to  seizure  that 
"  sales,  transfers,  and  conveyances  "  of  the  property  were 
declared  invalid.  They  were  null  and  void  as  against  the 
belligerent  or  sovereign  right  of  the  United  States  to  ap- 
propriate and  use  the  property  for  the  purpose  designated, 
but  in  no  other  respect, and  not  as  against  any  other  party. 
Neither  the  object  sought,  nor  the  language  of  the  act, re- 
quires any  greater  extension  of  the  terms  used.  The 
United  States  were  the  only  party  who  could  institute  the 
proceedings  for  condemnation;  the  offense  for  which  such 
condemnation  was  decreed  was  against  the  United  States, 
and  the  property  condemned,  or  its  proceeds,  went  to  their 
sole  use.  They  alone  could,  therefore,  be  affected  by  the 
sales. 

Any  other  construction  would  impute  to  the  United 
States  a  severity  in  their  legislation   entirely  foreign   to  - 
their  history.     No  people  can  exist  without  exchanging 
commodities.     There  must  be  buying  and  selling  and  ex- 
changing, in  every  community,  or  the  greater  part  of  its 


14 

inhabitants  would  have  neither  food  nor  raiment.  And 
yet  the  argument  of  the  defendant,  if  good  for  anything, 
goes  to  this  extent,  that  by  the  act  of  Congress  "  all  sales, 
transfers,  and  conveyances  "  of  property  of  the  vast  num- 
bers engaged  in  the  late  rebellion  against  the  United 
States,  constituting  the  great  majority  of  many  towns, and 
cities,  and  even  of  several  States,  were  utterly  null  and 
void;  that  even  the  commonest  transactions  of  exchange 
in  the  daily  life  of  these  people  were  tainted  with  invalid- 
ity. It  is  difficult  to  conceive  the  misery  which  would 
follow  from  a  legislative  decree  of  this  wide-sweeping 
character  in  any  community,  where  its  execution  was 
conceived  to  be  possible,  or  confidence  was  reposed  in  its 
validity. 

We  do  not  notice  that  part  of  the  instruction  prayed 
which  relates  to  the  status  of  the  plaintiff  as  an  office- 
holder under  the  United  States  just  previous  to  the  com- 
mencement of  the  war,  and  subsequently  taking  office 
under  the  Confederate  government,  as  it  was  not  his 
property,  the  sale  of  which  is  assailed.  If  he  was  incapa- 
ble of  taking  the  devise,  it  was  not  from  his  participation 
in  the  rebellion,  but  because  the  testatrix  was  incapable 
of  passing  her  property  by  will  under  the  act  of  Congress, 
a  position  which  we  have  already  shown  to  be  untenable. 

The  second,  and  the  only  other  prayer  for  instruction 
presented  by  the  defendant,  and  refused  by  the  court, 
which  we  can  take  notice  of,  is  this:  "  That  to  enable  the 
plaintiff  to  recover  he  must  show  that  the  certificate  of 
redemption  was  forwarded  to  the  Secretary  of  the  Treas- 
ury, and  the  defendant  repaid  his  purchase-money  by  a 
draft  drawn  on  the  Treasury  of  the  United  States."  This 
prayer  was  based  upon  a  misapprehension  of  the  seventh 
section  of  the  act  of  Congress  of  March  3d,  1865,  13  Stat. 
at  Large,  502,  which  provides  that  when  a  redemption  is 
made  the  board  of  tax  commissioners  shall  certify  the 
fact t to  the  Secretary  of  the  Treasury,  and  the  Secretary 
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shall  repay  the  purchaser,  by  draft  on  the  Treasury,  the 
principal  and  interest  of  the  purchase-money;  and  that 
the  purchaser  ^hall  deliver  possession  to  the  owner  re- 
deeming. These  provisions  only  prescribe  the  duty  both 
of  the  Secretary  and  the  purchaser  when  the  redemption 
is  made,  but  they  do  not  make  the  performance  of  the 
duty  of  the  purchaser  dependent  upon  the  previous  per- 
formance of  the  duty  resting  on  the  Secretary.  The  act 
was  intended  for  the  benefit  of  the  purchaser,  to  enable 
him  to  obtain  the  repayment  of  the  purchase-money  and 
interest  thereon;  but  the  validity  of  the  redemption 
does  not  depend  upon  such  repayment.  That  is  a  matter 
between  the  purchaser  and  the  Secretary,  with  which  the 
owner  or  redemptioner  has  no  concern. 

We  find  no  error  in  the  record,  and  the  judgment  of 
the  Supreme  Court  of  Appeals  of  Virginia  must  be,  there- 
fore, Affirmed. 


Before  any  exemption  from,  or  limitation  of,  taxation  of  property  by  a 
State  can  be  admitted,  the  intent  of  the  legislature  to  confer  the  im- 
munity or  prescribe  the  limitation  must  be  clear  beyond  a  reasonable 
doubt.  All  public  grants  are  strictly  construed,  and  nothing  can  be 
taken  against  the  State  by  presumption  or  inference.  The  established 
rule  of  construction  in  such  cases  is  that  rights,  privileges  and  immu- 
nities not  expressly  granted  are  reserved. 

The  State  may  impose  taxes  upon  the  corporation  as  an  entity  existing 
under  its  laws,  as  well  as  upon  the  capital  stock  of  the  corporation  or 
its  separate  corporate  property,  and  the  manner  in  which  its  value 
shall  be  assessed  and  the  rate  of  taxation  are  matters  of  legislative 
discretion— subject  of  course  to  the  limitations  of  its  own  consti- 
tution, and  that  of  the  United  States. 


OPINION 

OF   THE 

UNITED    STATES    SUPREME    COURT 

IN 

THE  DELAWARE  RAILROAD  TAX  CASE. 

[MiNOT  v.  THE   PHILADELPHIA,  WILMINGTON  AND    BALTIMORE 
RAILROAD  Co.  et.  als.] 

DELIVERED    BY 

MR.    JUSTICE 

At  October  Term,  1873.* 


APPEAL  from  the  Circuit  Court  of  the  United  States  for 
the  District  of  Delaware  ;  in  which  court  William  Minot 
filed  a  bill  against  the  Philadelphia,  Wilmington  and  Bal- 
timore Railroad  Company  and  the  State  Treasurer  and 
Collector  of  State  Taxes  of  Delaware,  to  enjoin  the  col- 
lection of  certain  taxes. 

*  Reported  in  18  Wallace,  206. 


The  case  was  thus  : 

On  the  8th  of  April,  1869,  the  legislature  of  the  State 
of  Delaware  passed  an  act  taxing  railroad  and  canal  com- 
panies in  the  State.  The  first  section  of  the  act  provided 
that  all  railroad  and  canal  companies,  incorporated  under 
the  laws  of  the  State  and  doing  business  therein,  should, 
on  the  first  day  of  January  then  next,  and  on  the  first  day 
of  January  of  each  year  afterwards,  pay  to  the  treasurer 
of  the  State  for  the  use  of  the  State,  in  addition  to  the 
taxes  then  imposed  by  law  upon  such  companies,  a  tax  of 
three  per  cent,  upon  their  net  earnings  or  income  received 
from,  all  sources  during  the  preceding  year  ;  with  a  pro- 
viso, that  when  a  line  of  railroad  or  canal  belonging  to 
any  company  liable  to  the  tax  lay  partly  in  the  State  and 
partly  in  an  adjoining  State  or  States,  the  part  or  share 
of  such  net  earnings  or  income  of  the  company  only, 
should  be  subject  to  the  tax,  as  would  be  in  that  propor- 
tion to  the  whole  net  earnings  or  income  of  the  company, 
which  the  length  of  the  road  or  canal  within  the  limits  of 
the  State  should  bear  to  the  whole  length  of  such  road  or 
canal. 

The  fourth  section  of  the  act  provided  that  every  com- 
pany of  the  class  designated  should,  in  addition  to  other 
taxes,  also  pay  to  the  treasurer  of  the  State  for  its  use,  on 
the  first  day  of  July  then  next,  and  on  the  first  day  of 
July  of  each  year  thereafter,  or  within  thirty  days  from 
such  period,  a  tax  of  one  fourth  of  one  per  cent,  upon  the 
Actual  cash  value  of  every  share  of  its  capital  stock  ;  with 
a  proviso  similar  in  its  character  to  that  of  the  first  sec- 
tion, namely,  that  when  the  line  of  the  railroad  or  canal 
belonging  to  a  company  liable  to  the  tax  lay  partly  in  the 
State  and  partly  in  an  adjoining  State  or  States,  the  com- 
pany should  only  be  required  to  pay  the  tax  on  such  num- 
ber of  the  shares  of  its  capital  stock  as  would  be  in  that 
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proportion  to  the  whole  number  of  shares,  which  the 
length  of  the  road  or  canal  within  the  limits  of  the  State 
should  bear  to  the  whole  length  of  such  road  or  canal. 

Another  section  of  the  act  further  provided  that  every 
railroad  company  should  also  pay  to  the  State  treasurer 
on  the  first  day  of  January  then  next,  and  on  the  first  day 
of  January  of  each  year  thereafter,  or  within  thirty  days 
from  such  period,  for  the,  use  in  the  State  of  every  locomo- 
tive belonging  in  whole  or  in  part  to  the  company,  and 
used  by  it  at  any  time  during  the  preceding  year,  a  tax  of 
$100 ;  and  for  the  like  use  of  each  passenger  car  thus 
owned  and  used,  a  tax  of  $25,  and  of  each  freight  car  and 
truck  thus  owned  and  used,  a  tax  of  $10, 

The  act  required  the  president  or  treasurer  of  every 
company  liable  to  these  several  taxes,  to  furnish  the  State 
treasurer  with  statements  showing  its  net  earnings  or  in- 
come from  all  sources  during  the  preceding  year,  the  num- 
ber of  locomotives,  passenger  cars,  freight  cars  of  every 
description,  and  trucks  belonging  to  the  company  and 
used  by  it  in  the  State  at  any  time  during  that  period,  and 
the  number  of  shares  of  the  capital  stock  of  the  company, 
with  an  estimate  and  appraisement  of  the  actual  cash 
value  of  each  share,  and  to  pay  the  taxes  chargeable. 
The  act  also  made  provision  for  an  estimate  of  the  earn- 
ings and  an  assessment  of  the  taxes  in  case  the  statement 
required  was  not  furnished,  and  for  the  collection  of  the 
taxes  by  sale  of  the  property  of  the  company,  if  they  were 
not  voluntarily  paid. 

The  defendant,  the  Philadelphia,  Wilmington  and  Bal- 
timore Eailroad  Company,  is  a  corporation  created  under 
the  laws  of  Delaware,  so  far  as  it  exists  in  that  State. 
By  connection  with  other  companies  with  which  under 
one  common  name  it  is  consolidated  by  the  legislation  of 
Pennsylvania  and  Maryland,  hereafter  particularly  men- 


tioned,  its  road  extends  to  Philadelphia  in  one  State,  and 
to  Baltimore  in  the  other.  It  is,  therefore,  a  corporation 
liable  to  taxation  by  the  terms  of  the  act  of  April  8th, 
1869,  and  is  within  the  provisos  of  both  its  first  and 
fourth  sections. 

The  tax  upon  this  company,  imposed  by  the  fourth  sec- 
tion, became  due  for  the  first  time  in  July,  1869,  and  in 
October  following,  in  response  to  demands  of  the  State 
treasurer,  the  president  of  the  company  furnished  to  that 
officer  a  statement  showing  that  the  capital  stock  of   the 
company  consisted  of  186,088  shares  of  the  value  of  $50 
each,  accompanied  by  a  protest  against  the  legality  of  the 
tax.     Soon  afterwards,  Minot,  the  complainant,  a  citizen  of 
Massachusetts,  and  a  stockholder  in  the  company,  addressed  ' 
a    written    communication    to    its    president    inquiring 
whether  the  company  intended  to  protect  his  interests  as 
a  stockholder  by  resisting  the  collection   of  the  tax,  and 
stating   that  as  the  tax  was  not  a  legal  one    protection 
against  its  levy  should  be  provided.     This  communication 
was  submitted  to  the  directors,  who,  in  answer,  resolved 
that  while  they  protested  against  the  legality  of  the  tax, 
they  declined  to  take  the  responsibility  of  interfering  to 
prevent  its  collection,  leaving  the  stockholders  at  liberty 
to  assert  their  rights   in  such  way  as   they  might   think 
proper.     Minot  thereupon  filed  the  present  bill.     Though 
the  immediate  occasion  of  the  bill  was  the  apprehended 
attempt  on  the  part  of  the  State  of  Delaware  to  enforce 
the  tax  imposed  upon  the  company  by  the  fourth  section 
of  the  act  of  April   8th,  1869,  the    complainant    charged 
that    all   the   taxes   imposed  by  the  act  in  question  were 
illegal,  and  sought  to  have  the  legislation  imposing  them, 
so  far  as  it  affected   the    Philadelphia,    Wilmington    and 
Baltimore  Eailroad,  the  corporation  defendant,  declared 
to  be  unconstitutional  and  invalid  and  the  collection  of 
the  taxes  enjoined, 


The  Circuit  Court  adjudged  the  tax  imposed  for  the  use 
of  the  rolling  stock  to  be  invalid,  and  enjoined  its  enforce- 
ment, but  sustained  the  legality  of  the  other  taxes,  and  a 
decree  in  conformity  with  this  ruling  was  entered,  from 
which  both  parties  appealed  to  the  Supreme  Court  of  the 
United  States. 

Messrs.  Gowen,  Gordon  and  Cornegys,  for  the  appellant. 

Messrs.  Bayard  and  Saulsbury,  for  the  State  officers  of 
Delaware,  contra. 

MR.  JUSTICE  FIELD  delivered  the  opinion  of  the  court. 

It  is  contended  by  the  appellant  that  the  act  of  Dela- 
ware of  April  8th,  1869,  so  far  as  it  imposes  taxes  upon 
the  corporation  defendant,  violates  the  contract  between 
the  State  and  the  corporation  contained  in  the  charter  of 
the  latter.  His  position  is  that  the  provision,  in  the  act 
of  Delaware  of  1835,  by  which  the  Wilmington  and  Sus- 
quehanna  Railroad  Company  was  united  with  the  Dela- 
ware and  Maryland  Railroad  Company,  that  the  new  com- 
pany sho,uld  pay  annually  into  the  treasury  of  the  State  a 
tax  of  one-quarter  of  one  per  cent,  upon  its  capital  stock 
of  four  hundred  thousand  dollars,  being  accepted  by  the 
stockholders  of  the  two  companies  by  their  union  into 
one  company,  constituted  a  contract  between  the  new 
company  and  the  State  of  Delaware,  which  precluded  that 
State  from  imposing  any  greater  or  different  tax  upon  the 
capital  stock  of  the  new  company  ;  and  that  the  provision 
in  the  same  act  of  Delaware,  that  the  new  company  should 
possess  all  the  rights  and  privileges  vested  in  the  original 
companies,  or  either  of  them,  by  that  law,  or  any  other 
law  of  that  State  or  of  Maryland,  extended  to  the  new 
company  the  same  exemption  from  taxation  on  its  shares 
of  capital  stock,  which  was  possessed  by  the  Maryland 
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corporation  under  its  charter ;  and  that  the  same  limita- 
tion upon  the  taxation  of  the  capital  stock,  and  the  same 
immunity  of  the  shares  from  any  taxation,  were  extended 
to  the  corporation  defendant  by  the  provisions  of  the 
act  of  Delaware  under  which  this  latter  company  was 
formed. 

That  the  charter  of  a  private  corporation  is  a  contract 
between  the  State  and  the  corporators,  and  within  the 
provision  of  the  Constitution  prohibiting  legislation  im- 
pairing the  obligation  of  contracts,  has  been  the  settled 
law  of  this  court  since  the  decision  in  the  Dartmouth  Col- 
lege case.*  Nor  does  it  make  any  difference  that  the 
uses  of  the  corporation  are  public,  if  the  corporation 
itself  be  private.  The  contract  is  equally  protected  from 
legislative  interference,  whether  the  public  be  interested 
in  the  exercise  of  its  franchise  or  the  charter  be  granted 
for  the  sole  benefit  of  its  corporators.  This  doctrine  is 
not  controverted  by  any  one  ;  it  is  the  established  law  ; 
and  the  question  in  all  cases,  *when  it  becomes  necessary 
to  apply  it,  is  whether  the  particular  legislative  interfer- 
ence alleged  does  in  fact  impair  the  obligation  of  the  con- 
tract ;  for  it  is  not  every  kind  of  legislative  interference 
with  the  powers,  action,  and  property  of  the  corporation 
which  will  have  that  result. 

It  has  also  been  repeatedly  held  by  this  court  that  the 
legislature  of  a  State  may  exempt  particular  parcels  of 
property  or  the  property  of  particular  persons  or  corpo- 
rations from  taxation,  either  for  a  specified  period  or  per- 
petually, or  may  limit  the  amount  or  rate  of  taxation,  to 
which  such  property  shall  be  subjected.  And  when  such 
immunity  is  conferred,  or  such  limitation  is  prescribed 
by  the  charter  of  a  corporation,  it  becomes  a  part  of  the 
contract,  and  is  equally  inviolate  with  its  other  stipula- 

*  4  Wheaton,  518. 


tions.  But  before  any  such  exemption  or  limitation,  can 
be  admitted,  the  intent  of  the  legislature  to  confer  the 
immunity  or  prescribe  the  limitation  must  be  clear  be- 
yond a  reasonable  doubt.  All  public  grants  are  strictly 
construed.  Nothing  can  be  taken  against  the  State  by 
presumption  or  inference.  The  established  rule  of  con- 
struction in  such  cases  is  that  rights,  privileges,  and  im- 
munities not  expressly  granted  are  reserved.  There  is  no 
safety  to  the  public  interests  in  any  other  rule.  And  with 
special  force  does  the  principle,  upon  which  the  rule  rests, 
apply  when  the  right,  privilege,  or  immunity  claimed  calls 
for  any  abridgment  of  the  powers  of  the  government,  or 
any  restraint  upon  their  exercise.  The  power  of  taxation 
is  an  attribute  of  sovereignty,  and  is  essential  to  every  in- 
dependent government.  As  this  court  has  said,  the  whole 
community  is  interested  in  retaining  it  undiminished,  and 
has  "  a  right  to  insist  that  its  abandonment  ought  not  to 
be  presumed  in  a  case  in  which  the  deliberate  purpose  of 
the  State  to  abandon  it  does  not  appear."*  If  the  point 
were  not  already  adjudged  it  would  admit  of  grave  con- 
sideration, whether  the  legislature  of  a  State  can  surren- 
der this  power,  and  make  its  action  in  this  respect  bind- 
ing upon  it  successors  any  more  than  it  can  surrender  its 
police  power  or  its  right  of  eminent  domain.  But  the 
point  being  adjudged,  the  surrender  when  claimed  must 
be  shown  by  clear,  unambiguous  language,  which  will  ad- 
mit of  no  reasonable  construction  consistent  with  the  res- 
ervation of  the  power.  Ifta  doubt  arise  as  to  the  intent 
of  the  legislature,  that  doubt  must  be  solved  in  favor  of 
the  State. 

If,  now,  we  apply  this  rule  of  construction  to  the  pro- 
vision of  the  act  of  Delaware,  under  which  the  original 
Wilmington  and  Susquehanna  Eailroad  Company  was 

*  Providence  Bank  v.  Billings,  4  Peters,  561. 
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united  with  the  Delaware  and  Maryland  Railroad  Com- 
pany, requiring  the  new  company  to  pay  annually  into 
the  treasury  of  the  State  a  tax  of  one-quarter  of  one  per 
cent,  upon  its  capital  stock  of  four  hundred  thousand  dol- 
lars, the  position  of  the  appellant  falls  to  the  ground. 
That  provision  is  not  accompanied  with  any  words  indi- 
cating the  intent  of  the  legislature  that  no  further  or  dif- 
ferent tax  should  not  bB  subsequently  levied.  Had  the 
provision  in  question  been  embodied  in  an  independent 
act,  no  one  would  pretend  that  the  designation  of  the 
amount  and  character  of  the  tax  carried  with  it  any  im- 
plication, that  the  tax  should  remain  unchanged  in  these 
particulars  for  all  future  time  during  the  existence  of  the 
corporation.  And  it  is  not  perceived  how  a  different  con- 
clusion is  warranted  because  the  tax  is  designated  in  an 
independent  section  of  the  act,  under  which  the  new  com- 
pany was  formed,  instead  of  being  designated  in  an  inde- 
pendent act.  As  already  observed,  nothing  can  be  taken 
from  the  power  of  the  State  in  this  respect  by  presump- 
tion or  inference. 

In  the  case  of  The  Commonwealth  v.  The  Easton 
Bank*  we  have  an  adjudication  of  the  Supreme  Court  of 
Pennsylvania  upon  the  precise  question  here  presented. 
The  Easton  Bank  had  been  chartered  under  a  general 
law  which  prescribed  the  payment  of  taxes  on  its  divi- 
dends at  a  fixed  rate.  A  subsequent  statute  increased 
that  rate,  and  it  was  argued,  as  here,  that  the  designation 
in  the  original  act  created  a  contract  on  the  part  of  the 
State  that  no  additional  tax  should  be  laid,  and  that  the 
latter  act,  therefore,  impaired  the  obligation  of  the  con- 
tract. But  the  court  held  that  the  designation  in  the 
original  act  was  nothing  more  than  a  simple  declaration 
of  the  tax  then  to  be  paid  by  the  bank,  and  did  not  give 

*  10  Pennsylvania  State,  451. 
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the  slightest  intimation  of  an  agreement  or  understand- 
ing, that  the  tax  should  not  be  increased  during  the  ex- 
istence of  the  charter.  "  To  deduce,"  said  the  court, 
"  from  premises  so  insufficient,  a  consequence  of  such 
magnitude,  would,  indeed,  be  a  gross  violation  of  the 
wholesome  principle  that  an  abandonment  of  the  power 
of  taxation  is  only  to  be  established  by  clearly  showing 
this  to  have  been  the  deliberate  purpose  of  the  State." 

The  position  of  the  appellant,  as  to  the  effect  of  the 
provision  in  the  same  act  of  Delaware,  that  the  new  com- 
pany should  possess  all  the  rights  and  privileges  vested 
in  the  original  companies,  or  either  of  them,  by  that  act, 
or  any  other  law  of  that  State  or  the  State  of  Maryland, 
is  more  plausible,  but  equally  unfounded.  It  proceeds, 
we  think,  as  stated  by  the  Circuit  Court,  upon  a  misap- 
prehension of  the  purpose  of  the  provision.  A  similar 
provision,  as  already  stated,  is  contained  in  the  Maryland 
act  authorizing,  on  her  part,  the  consolidation  of  the  com- 
panies. The  purpose  of  the  two  provisions  was  to  vest 
in  the  new  company  the  rights  and  privileges  which  the 
original  companies  had  previously  possessed  under  their 
separate  charters  ;  the  rights  and  privileges  in  Maryland 
which  the  Maryland  company  had  there  enjoyed,  and  the 
rights  and  privileges  in  Delaware  which  the  Delaware 
company  had  there  enjoyed ;  not  to  transfer  to  either 
State  and  enforce  therein  the  legislation  of  the  other. 
The  new  company  was  clothed  by  the  legislature  of  Del- 
aware, so  far  as  that  legislature  could  clothe  it,  with  all 
the  rights  and  privileges  of  both  the  original  companies ; 
but  as  the  Maryland  company  took  under  the  legislation 
of  Maryland  only  exemption  from  taxation  of  its  shares 
in  Maryland,  the  privilege  of  the  new  company  in  this 
matter  could  only  be  a  similar  exemption  in  that  State, 
not  a  similar  exemption  of  the  shares  of  its  capital  stock 
from  taxation  in  Delaware.  The  new  company  stood  in 
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each  State  as  the  original  company  had  previously  stood 
in  that  State,  invested  with  the  same  rights,  and  subject 
to  the  same  liabilities.  And  the  act  of  consolidation, 
so  far  as  Delaware  was  concerned,  had  only  this  effect. 

The  act  of  that  State  under  which  the  three  companies 
were  consolidated  into  one,  and  the  present  defendant 
corporation  was  formed,  contained  a  similar  provision  to 
the  one  we  have  been  considering,  that  the  new  consoli- 
dated company  should  be  entitled  to  all  the  rights,  priv- 
ileges, and  immunities  which  each  and  all  of  them  pos- 
sessed and  enjoyed  under  their  respective  charters,  a  pro- 
vision which,  in  no  respect,  changed  the  position  with 
reference  to  taxation  of  the  new  company  in  one  of  the 
States  from  that  of  the  old  company  in  such  State.  Such 
is  substantially  the  construction  given  by  this  court  in  the 
case  of  the  Philadelphia,  Wilmington  and  Baltimore  Rail- 
road Company  against  Maryland,  reported  in  the  10th  of 
Howard.*  In  that  case  the  question  arose  whether  the 
qualified  exemption  of  the  line  of  road  which  belonged  to 
one  of  the  companies  was  extended  to  the  consolidated 
company  under  the  provision  in  question ;  and  the  court 
said  that,  "  as  these  companies  held  their  corporate  priv- 
ileges under  different  charters,  the  evident  meaning  of 
this  provision  is,  that  whatever  privileges  and  advantages 
either  of  them  possessed  should  in  like  manner  be  held 
and  possessed  by  the  new  company,  to  the  extent  of  the 
road  they  had  respectively  occupied  before  the  union  ; 
that  it  should  stand  in  their  place,  and  possess  the  power, 
rights,  and  privileges  they  had  severally  enjoyed  in  the 
portions  of  the  road  which  had  previously  belonged  to 
them." 

We  are,  therefore,  of  opinion  that  the  act  of  April  8th, 

*  10  Howard,  377.     In  the  title  given  in  10th  Howard  the  word   "  Bal- 
timore "  is  omitted  by  mistake. 
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1869,  is  not  obnoxious  to  the  objection  that  it  violates 
any  contract  between  the  State  of  Delaware  and  the  com- 
pany contained  in  the  charter  of  the  latter. 

We  proceed,  therefore,  to  the  second  objection  to  the 
act,  that  it  imposes  taxes  upon  property  beyond  the  juris- 
diction of  the  State.  If  such  be  the  fact  the  tax  to  that 
extent  is  invalid,  for  the  power  of  taxation  of  every  State 
is  necessarily  confined  to  subjects  within  its  jurisdiction. 
The  objection  of  the  appellant  is  directed  principally  to 
the  tax  imposed  by  the  fourth  section  of  the  act,  and 
assumes  that  the  tax  must  be  considered  as  laid  upon  the 
shares  as  representing  the  separate  property  of  the  indi- 
vidual stockholders,  or  as  representing  the  property  of 
the  corporation.  And  the  argument  is  that  if  the  tax  be 
laid  upon  the  shares  of  the  stockholders  it  falls  upon 
property  out  of  the  State,  because  nearly  all  the  stock- 
holders, at  least  a  much  greater  number  than  the  ratio  of 
the  mileage  of  the  road  in  Delaware  to  its  entire  length, 
are  citizens  and  residents  of  other  States  ;  and  if  the  tax 
be  laid  upon  the  shares  as  representing  the  property  of 
the  corporation,  it  falls  upon  property  out  of  the  State, 
because  the  ratio  of  the  mileage  of  the  road  in  Delaware 
to  its  entire  length  is  not  that  which  the  capital  invested 
by  the  company  in  that  State  bears  to  the  entire  capital 
of  the  company,  or  that  which  the  value  of  the  property 
of  the  company  there  situated  bears  to  the  value  of  its 
entire  property. 

If  the  assumption  of  the  appellant  were  correct,  there 
would  be  difficulty  in  sustaining  the  validity  of  the  tax. 

In  the  first  place,  the  share  of  a  stockholder  is,  in  one 
aspect,  something  different  from  the  capital  stock  of  the 
company  ;  the  latter  only  is  the  property  of  the  corpora- 
tion ;  the  former  is  the  individual  interest  of  the  stock- 
holder, constituting  his  right  to  a  proportional  part  of  the 
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dividends  when  declared,  and  to  a  proportional  part  of 
the  effects  of  the  corporation  when  dissolved,  after  pay- 
ment of  its  debts.  Regarded  in  that  aspect  it  is  an  inter- 
est or  right  which  accompanies  the  person  of  the  owner, 
having  no  locality  independent  of  his  domicile.*  But 
whether,  when  thus  regarded,  it  can  be  treated  as  so  far 
severable  from  the  property  to  which  it  relates  as  to  be 
taxable  independent  of  the  locality  of  the  latter  is  a 
question  not  necessary  now  to  decide.  The  argument  of 
the  appellant  assumes  that  it  is  thus  severable. 

In  any  aspect,  if  provision  for  the  taxation  of  the  shares 
at  the  locality  of  the  company  be  made  in  its  charter, 
their  taxability  at  such  locality  is  annexed  as  an  incident 
to  the  shares,  and  it  does  not  matter  where  the  domicile 
of  the  owner  may  be.  The  tax  may  then  be  enforced 
through  the  corporation  by  requiring  it  to  withhold  the 
amount  from  the  dividends  payable  thereon.  The  shares 
in  the  national  banks  created  under  the  act  of  Congress 
of  June  3d,  1864,  are  made  taxable  at  the  place  where 
the  bank  is  located,  and  not  elsewhere ;  and  in  the  case 
of  The  National  Bank  v.  Commonwealth,  reported  in  the 
9th  of  Wallace,  a  law  of  Kentucky  requiring  the  banks  in 
that  State  to  pay  the  tax  laid  on  their  shares  was  sus- 
tained by  this  court.f  But  in  the  act  of  Delaware  under 
which  the  corporation  defendant  was  formed,  there  is  no 
such  provision  for  the  taxation  of  the  shares  of  the  indi- 
vidual stockholders. 

In  the  second  place,  assuming  that  the  tax  is  upon  the 
property  of  the  corporation,  if  the  ratio  of  the  value  of 
the  property  in  Delaware  to  the  value  of  the  whole  prop- 

*  Van  Allen  v.  Assessors,  3  Wallace,  583 ;  Union  Bank  v.  State,  9  Yer- 
ger,  501;  Kichmond  «.  Daniel,  14  Grattan,  385;  Savings  Bank  v. 
Nashua,  46  New  Hampshire,  398  ;  Dwight  «.  Mayor,  12  Allen,  322  ;  Ked- 
field's  Supplement  to  Law  of  Railways,  507-510. 

t9  Wallace,  353. 
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erty  of  the  company  be  less  than  that  which  the  length  of 
the  road  in  Delaware  bears  to  its  entire  length,  and  such  is 
admitted  to  be  the  fact,  a  tax  imposed  upon  the  property 
in  Delaware  according  to  the  ratio  of  the  length  of  its 
road  to  the  length  of  the  whole  road  must  necessarily  fall 
upon  property  out  of  the  State.  The  length  of  the  whole 
road  is  in  round  numbers  one  hundred  miles ;  the  length 
in  Delaware  is  twenty-four  miles.  The  tax  upon  the 
property  estimated  according  to  this  ratio  would  be  in 
Delaware  ^fa  or  -^  of  the  amount  of  the  tax  upon  the 
whole  property.  But  the  value  of  the  property  in  Dela- 
ware is  not  -/-%  of  the  value  of  the  whole  property,  but 
much  less  than  this  proportion  would  require. 

We  repeat,  therefore,  that  upon  the  assumption  made 
by  the  appellant  there  would  be  difficulty  in  sustaining 
the  tax. 

We  do  not  think,  however,  the  assumption  is  correct. 
As  we  construe  the  language  of  the  fourth  section,  the 
tax  is  neither  imposed  upon  the  shares  of  the  individual 
stockholders  nor  upon  the  property  of  the  corporation, 
but  is  a  tax  upon  the  corporation  itself,  measured  by  a 
percentage  upon  the  cash  value  of  a  certain  proportional 
part  of  the  shares  of  its  capital  stock ;  a  rule  which, 
though  an  arbitrary  one,  is  approximately  just,  at  any 
rate  is  one  which  the  legislature  of  Delaware  was  at  lib- 
erty to  adopt. 

The  State  may  impose  taxes  upon  the  corporation  as 
an  entity  existing  under  its  laws,  as  well  as  upon  the  cap- 
ital stock  of  the  corporation  or  its  separate  corporate 
property.  And  the  manner  in  which  its  value  shall  be 
assessed  and  the  rate  of  taxation,  however  arbitrary  or 
capricious,  are  mere  matters  of  legislative  discretion.  It 
is  not  for  us  to  suggest  in  any  case  that  a-  more  equitable 
mode  of  assessment  or  rate  of  taxation  might  be  adopted 
than  the  one  prescribed  by  the  legislature  of  the  State ; 
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our  only  concern  is  with  the  validity  of  the  tax ;    all  else 
lies  beyond  the  domain  of  our  jurisdiction. 

Nothing  was  urged  in  the  argument  specially  against 
the  tax  upon  the  corporation  under  the  first  section  of  the 
act,  which  is  determined  by  the  net  earnings  or  income  of 
the  company.  Whatever  objections  could  be  presented 
are  answered  by  the  observations  already  made  upon  the 
tax  under  the  other  section.  A  tax  upon  a  corporation 
may  be  proportioned  to  the  income  received  as  well  as  to 
the  value  of  the  franchise  granted  or  the  property  pos- 


it remains  to  notice  the  objections  that  the  act  of  1869 
conflicts  with  the  power  of  Congress  to  regulate  commerce 
among  the  several  States,  and  interferes  with  the  right  of 
transit  of  persons  and  property  from  one  State  into  or 
through  another. 

The  tax  imposed  by  the  act  in  question  affects  com- 
merce among  the  States  and  impedes  the  transit  of  per- 
sons and  property  from  one  State  to  another  just  in  the 
same  way,  and  in  no  other,  that  taxation  of  any  kind 
necessarily  increases  the  expenses  attendant  upon  the 
use  or  possession  of  the  thing  taxed.  That  taxation  pro- 
duces this  result  of  itself  constitutes  no  objection  to  its 
constitutionality.  As  was  very  justly  observed  by  this 
court  in  a  recent  case,  "Every  tax  upon  personal  prop- 
erty, or  upon  occupations,  business,  or  franchises,  affects 
more  or  less  the  subjects,  and  the  operations  of  com- 
merce. Yet  it  is  not  everything  that  affects  commerce 
that  amounts  to  a  regulation  of  it,  within  the  meaning  of 
the  Constitution."* 

The  exercise  of  the  authority  which  every  State  pos- 
sesses to  tax  its  corporations  and  all  their  property,  real 
and  personal,  and  their  franchises,  and  to  graduate  the 

*  State  Tax  on  Railway  Gross  Receipts,  15  Wallace,  293. 
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tax  upon  the  corporations  according  to  their  business  or 
income,  or  the  value  of  their  property,  when  this  is  not 
done  by  discriminating  against  rights  held  in  other  States, 
and  the  tax  is  not  on  imports,  exports,  or  tonnage,  or 
transportation  to  other  States,  cannot  be  regarded  as  con- 
flicting with  any  constitutional  power  of  Congress. 

From  the  views  expressed,  it  follows  that  the  judgment 
of  the  Circuit  Court  must  be 

Affirmed,  and  it  is  so  ordered. 
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The  incorporation  of  a  railroad  company  by  a  State,  the  granting  to  it 
of  special  privileges  to  carry  out  the  object  of  its  incorporation,  partic- 
ularly the  authority  to  exercise  the  State's  right  of  eminent  domain  to 
appropriate  private  property  to  its  uses,  and  the  obligation,  assumed 
by  the  acceptance  of  the  charter,  to  transport  all  persons  and  merchan- 
dise upon  like  conditions  and  for  reasonable  rates,  affect  the  property 
and  employment  with  a  public  use,  and  thus  subject  the  business  of 
the  company  to  a  legislative  control  which  may  extend  to  the  prevention 
of  extortion  by  unreasonable  charges,  and  favoritism  by  discrimina- 
tions. 


OPINION 

OF    THE 

UNITED    STATES    SUPREME    COURT 

IN 

GEORGIA  RAILROAD  &  BANKING  CO.  v.  SMITH, 

DELIVERED    BY 

X 

JUSTICE; 

At  October  Term,  1888.* 


By  an  act  of  the  legislature  of  Georgia,  passed  Decem- 
ber 21,  1833,  the  plaintiff  in  error  was  incorporated  under 
the  name  of  the  Georgia  Railroad  Company,  and  em- 
powered to  construct  a  "  rail  or  turnpike  road  from  the 
city  of  Augusta,"  with  branches  extending  to  certain  towns 
in  the  State,  and  to  be  carried  beyond  those  places  at  the 
discretion  of  the  company.  Laws  of  Georgia,  1833,  256. 

By  an  act  of  the  legislature,  passed  December  18, 1835, 
certain  amendments  to  the  charter  were  made,  and  among 
others  one  changing  its  corporate  name  to  "  The  Georgia 
Railroad  and  Banking  Company,"  its  present  designation. 

*  Reported  in  128  U.  S,  174, 
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The  twelfth  section  of  the  charter,  among  other  things, 
declared  that  "  The  said  Georgia  Kailroad  Company  shall, 
at  all  times,  have  the  exclusive  right  of  transportation  or 
conveyance  of  persons,  merchandise,  and  produce,  over 
the  railroad  and  railroads  to  be  by  them  constructed, 
while  they  see  fit  to  exercise  the  exclusive  right :  Pro- 
vided, That  the  charge  of  transportation  or  conveyance 
shall  not  exceed  fifty  cents  per  hundred  pounds,  on  heavy 
articles,  and  ten  cents  per  cubic  foot,  on  articles  of  meas- 
urement, for  every  one  hundred  miles  ;  and  five  cents  per 
mile  for  every  passenger ;  Provided.,  always,  That  the  said 
company  may,  when  they  see  fit,  rent  or  farm  out  all  or 
any  part  of  their  exclusive  right  of  transportation  or  con- 
veyance of  persons,  on  the  railroad  or  railroads,  with  the 
privilege  to  any  individual  or  individuals,  or  other  com- 
pany, and  for  such  term  as  may  be  agreed  upon,  subject 
to  the  rates  above  mentioned.  And  the  said  company,  in 
the  exercise  of  their  right  of  carriage  or  transportation  of 
persons  or  property,  or  the  persons  so  taking  from  the 
company  the  right  of  transportation  or  conveyance,  shall, 
so  far  as  they  act  on  the  same,  be  regarded  as  common 
carriers."  In  pursuance  of  the  authority  conferred  by  this 
section  the  company,  by  a  deed  bearing  date  on  the  7th  of 
May,  1881,  leased  to  one  William  M.  Wadley,  for  the  term 
of  ninety-nine  years,  "  all  its  privileges,  general  and  ex- 
clusive," of  transporting  persons  and  property  over  the 
lines  of  railroad  owned  and  controlled  by  it,  to  the  full  ex- 
tent that  it  then  enjoyed,  or  was  entitled  to  enjoy,  or 
might  hereafter  acquire,  subject  to  the  obligations  and 
duties  imposed  by  its  charter.  With  these  privileges  the 
company  also  leased  to  Wadley,  for  the  same  term,  all  its 
railroads  and  their  branches,  "  together  with  its  rights  of 
way,  road-beds,  depots,  stations,  warehouses,  elevators, 
workshops,  wells,  cisterns,  water-tanks,  and  other  appur- 
tenances." The  lessee  on  his  part  covenanted  to  pay  the 


company,  as  a  consideration  for  the  lease,  the  sum  of 
$600,000  annually,  for  the  full  term  of  ninety-nine  years, 
in  two  semi-annual  payments ;  also  to  pay  the  taxes 
on  the  property  and  franchises ;  to  return  the  prop- 
erty on  the  termination  of  the  lease  in  as  good  condition 
as  it  was  at  its  date ;  to  keep  the  railroad  and  its  appur- 
tenances and  the  means  of  transportation  in  first-class 
condition,  and  to  indemnify  the  company  against  any 
damages,  losses,  or  liabilities  in  the  operation  of  the  roads. 
This  lessee  has  since  died,  and  in  the  present  case  his  in- 
terests were  maintained  in  the  court  below  by  his  execu- 
tor. 

On  the  14th  of  October,  1879,  the  legislature  of  Geor- 
gia passed  an  act  entitled  "  An  act  to  provide  for  the  regu- 
lation of  railroad  freight  and  passenger  tariffs  in  this 
State ;  to  prevent  unjust  discrimination  and  extortion  in 
the  rates  charged  for  transportation  of  passengers  and 
freights,  and  to  prohibit  railroad  companies,  corporations, 
and  lessees  in  this  State  from  charging  other  than  just 
and  reasonable  rates,  and  to  punish  the  same,  and  pre- 
scribe a  mode  of  procedure  and  rules  of  evidence  in  rela- 
tion thereto  ;  and  to  appoint  commissioners,  and  to  pre- 
scribe their  powers  and  duties  in  relation  to  the  same." 
Laws  of  Georgia,  1879,  125. 

In  pursuance  of  this  act  a  board  was  constituted,  desig- 
nated the  Railroad  Commission,  composed  of  three  mem- 
bers, originally  consisting  of  James  M.  Smith,  Campbell 
Wallace,  and  Samuel  Barnett ;  but  to  the  place  of  Samuel 
Barnett  the  defendant,  Leander  N.  Trammell,  has  suc- 
ceeded. This  commission  has  prescribed  rates  for  the 
transportation  of  freight  and  persons  by  railroad  com- 
panies, in  the  State,  which  are  less  than  the  maximum  of 
rates  authorized  by  the  12th  section  of  the  charter  of  the 
company.  The  act  imposes  a  penalty  of  not  less  than  one 
or  more  than  five  thousand  dollars  for  every  violation  of 


the  rules  and  regulations  thus  prescribed.  The  company 
and  the  executor  of  the  lessee  accordingly  filed  their  bill, 
in  the  case  before  us,  in  the  Superior  Court  of  Fulton 
County,  Georgia,  against  the  Railroad  Commissioners  and 
the  Attorney-General  of  the  State,  contending,  among 
other  things,  that  the  charter  of  the  company  is  a  contract 
between  it  and  the  State  of  Georgia,  and  that  by  it  the 
company  has  the  right  to  charge  any  rates  for  freight  and 
passengers  not  exceeding  those  limited  in  the  12th  section 
of  its  charter,  and  that  the  act  of  October  14,  1879,  is  in 
conflict  with  the  clause  of  the  Constitution  of  the  United 
States  which  prohibits  a  State  from  passing  any  act  im- 
pairing the  obligation  of  a  contract.  They  pray  in  their 
bill  that  the  act  may  be  declared  null  and  void,  and  in- 
operative against  them,  and  that  the  commission  may  be 
enjoined  from  prescribing  rates  of  fare  and  freight  over 
the  railroad  of  the  company  and  its  branches,  or  in  any 
manner  enforcing  the  provisions. of  the  act  against  them. 
To  this  bill  the  defendants  demurred,  on  the  ground  that 
it  disclosed  no  case  entitling  the  complainants  to  relief  in 
equity,  and  that  they  had  an  adequate  and  complete 
remedy  at  law.  The  court  sustained  the  demurrer  and 
dismissed  the  bill.  On  being  taken  to  the  Supreme  Court 
of  the  State  the  decree  was  affirmed ;  and  to  review  it  the 
case  was  taken  to  the  Supreme  Court  of  the  United  States 
by  the  railroad  company. 

Mr.  Edward  Baxter  for  plaintiff  in  error. 

Mr.  Clifford  Anderson  for  defendants  in  error. 

Mr.  JUSTICE  FIELD  delivered  the  opinion  of  the  court. 

As  appears  from  the  statement  of  the  case,  the  con- 
tention in  the  court  below  of  the  company,  the  plaintiff  in 
error  here,  so  far  as  it  embraced  any  Federal  question, 


was  that  the  12th  section  of  its  charter  constituted  a  grant 
of  a  right  to  charge  the  rates  therein  named ;  that  it  built 
its  road  and  established  its  business  with  this  grant  as  a 
part  of  its  charter  ;  and  that  such  a  grant  is  a  contract  be- 
tween it  and  the  State  of  Georgia,  the  obligation  of  which 
cannot  be  impaired  by  its  legislation ;  and  this  contention 
is  renewed  in  this  court. 

The  constitution  of  Georgia,  adopted  in  December, 
1877,  vested  in  the  General  Assembly  of  the  State,  the 
designation  given  to  its  legislature,  the  power  to  regulate 
"  railroad  freights  and  passenger  tariffs,"  so  as  to  prevent 
unjust  discriminations  and  require  reasonable  and  just 
rates ;  and  made  it  the  duty  of  that  body  to  pass  laws 
from  time  to  time  to  accomplish  this  end,  and  to  prohibit, 
by  adequate  penalties,  the  charging  of  other  than  such 
rates.  Art.  IV,  §  2,  Appendix  to  Code  of  Georgia,  1882. 

Pursuant  to  this  provision  of  the  constitution,  the  act 
of  October  14,  1879,  was  passed,  providing  for  the  ap- 
pointment of  three  railroad  commissioners,  and  authoriz- 
ing them  to  prescribe  the  rates  of  fare  which  rail- 
road companies  might  charge  for  the  carriage  of  persons 
and  merchandise  within  the  limits  of  the  State.  The  act 
does  not  extend  to  interstate  railroad  transportation. 
Laws  of  Georgia,  1878-9,  125. 

After  authorizing  the  appointment  of  the  three  com- 
missioners by  the  governor,  the  act  declares  that  any  rail- 
road company  doing  business  in  the  State,  after  its  pas- 
sage, which  shall  charge  and  receive  more  than  a  fair  and 
reasonable  toll  or  compensation  for  the  transportation  of 
passengers  or  freight  of  any  description,  or  for  the  use  or 
transportation  of  any  railroad  car  upon  its  track  or 
branches,  or  upon  any  railroad  which  it  has  the  right  to 
use,  shall  be  deemed  guilty  of  extortion,  and  upon  convic- 
tion thereof  shall  be  subject  to  certain  penalties  pre- 
scribed. 


The  commissipners  appointed  are  required  to  make 
reasonable  and  just  rates  of  freight  and  passenger  tariffs 
to  be  observed  by  all  railroad  companies  doing  business 
in  the  State  on  their  roads,  and  to  provide  for  each  of  the 
companies  a  schedule  of  just  and  reasonable  rates  of 
charges  for  the  transportation  of  passengers  and  freight ; 
and  the  act  declares  that  in  suits  brought  against  any  of 
the  companies,  involving  unjust  charges  or  discrimina- 
tions, such  schedule  shall  be  taken  in  the  courts  of  the 
State  as  sufficient  evidence  that  the  rates  prescribed  are 
just  and  reasonable. 

The  commissioners  are  required  from  time  to  time,  and 
as  often  as  circumstances  may  call  for  it,  to  change  and 
revise  the  schedules,  and  penalties  are  prescribed  for  the 
enforcement  of  their  regulations. 

The  Supreme  Court  of  the  State  held,  on  an  application 
for  an  injunction  in  this  case,  that  this  delegation  of  au- 
thority by  the  legislature  to  the  commissioners,  to  prescribe 
what  shall  be  reasonable  and  just  rates  for  the  carriage 
and  transportation  of  persons  and  property  over  railroads 
within  its  limits,  was  a  proper  exercise  of  its  own  power 
to  provide  protection  to  its  citizens  against  unjust  rates 
for  such  transportation  and  to  prevent  unjust  discrimina- 
tions ;  and  that  it  was  expected,  not  that  the  legislature 
would  itself  make  specific  regulations  as  to  what  should  in 
each  case  be  a  proper  charge,  but  that  it  would  simply 
provide  the  means  by  which  such  rates  should  be  ascer- 
tained and  enforced. 

It  has  been  adjudged  by  this  court  in  numerous  in- 
stances that  the  legislature  of  a  State  has  the  power  to 
prescribe  the  charges  of  a  railroad  company  for  the  car- 
riage of  persons  and  merchandise  within  its  limits,  in  the 
absence  of  any  provision  in  the  charter  of  the  company 
constituting  a  contract  vesting  in  it  authority  over  those 
matters,  subject  to  the  limitation  that  the  carriage  is  not 


required  without  reward,  or  upon  conditions  amounting 
to  the  taking  of  property  for  public  use  without  just  com- 
pensation ;  and  that  what  is  done  does  not  amount  to  a 
regulation  of  foreign  or  interstate  commerce.  Stone  v. 
Farmers  Loan  and  Trust  Co.,  116  U.  S.  307,  325,  331  ; 
Dow  v.  Beidelman,  125  U.  S.  680.  The  incorporation  of 
the  company,  by  which  numerous  parties  .  are  permitted 
to  act  as  a  single  body  for  the  purposes  of  its  creation,  or 
as  Chief  Justice  Marshall  expresses  it,  by  which  "  the 
character  and  properties  of  individuality  "  are  bestowed 
"  on  a  collective  and  changing  body  of  men,"  Providence 
Bank  v.  Billings,  4  Pet.  514,  562 ;  the  grant  to  it  of 
special  privileges  to  carry  out  the  object  of  its  incorpora- 
tion, particularly  the  authority  to  exercise  the  State's 
right  of  eminent  domain  that  it  may  appropriate  needed 
property, — a  right  which  can  be  exercised  only  for  public 
purposes  ;  and  the  obligation,  assumed  by  the  acceptance 
of  its  charter,  to  transport  all  persons  and  merchandise, 
upon  like  conditions  and  upon  reasonable  rates,  affect  the 
property  and  employment  with  a  public  use ;  and  where 
property  is  thus  affected,  the  business  in  which  it  is  used 
is  subject  to  legislative  control.  So  long  as  the  use  con- 
tinues, the  power  of  regulation  remains,  and  the  regula- 
tion may  extend  not  merely  to  provisions  for  the  security 
of  passengers  and  freight  against  accidents,  and  for  the 
convenience  of  the  public,  but  also  to  prevent  extortion 
by  unreasonable  charges,  and  favoritism  by  unjust  dis- 
criminations. This  is  not  a  new  doctrine  but  old  doc- 
trine, always  asserted  whenever  property  or  business  is, 
by  reason  of  special  privileges  received  from  the  govern- 
ment, the  better  to  secure  the  purposes  to  which  the  prop- 
erty is  dedicated  or  devoted,  affected  with  a  public  use. 
There  have  been  differences  of  opinion  among  the  judges 
of  this  court  in  some  cases  as  to  the  circumstances  or  con- 
ditions under  which  some  kinds  of  property  or  business 
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may  be  properly  held  to  be  thus  affected,  as  in  Munn  v. 
Illinois,  94  U.  S.  113,  126,  139,  146;  but  none  as  to  the 
doctrine  that  when  such  use  exists  the  business  becomes 
subject  to  legislative  control  in  all  respects  necessary  to 
protect  the  public  against  danger,  injustice,  and  oppres- 
sion. In  almost  every  case  which  has  been  before  this 
court,  where  the  power  of  the  State  to  regulate  the  rates 
of  charges  of  railroad  companies  for  the  transportation  of 
persons  and  freight  within  its  jurisdiction  has  been  under 
consideration,  the  question  discussed  has  not  been  the 
original  power  of  the  State  over  the  subject,  but  whether 
that  power  had  not  been,  by  stipulations  of  the  charter, 
or  other  legislation,  amounting  to  a  contract,  surrendered 
to  the  company,  or  been  in  some  manner  qualified.  It  is 
only  upon  the  latter  point  that  there  have  been  differences 
of  opinion. 

The  question  then  arises  whether  there  is  in  the  12th 
section  of  the  charter  of  the  plaintiff  in  error  a  contract 
that  it  may  make  any  charges  within  the  limits  there 
designated.  The  first  clause  would  seem  to  have  been 
framed  upon  the  theory  which  obtained  very  generally  at 
the  date  of  the  charter,  that  a  railroad  was  subject,  like 
an  ordinary  wagon  road,  to  the  use  of  all  persons  who 
were  able  to  place  the  necessary  conveyances  upon  it. 
It  was  then  generally  supposed  that  whilst  the  company 
constructing  the  road  was  the  owner  of  the  road-bed,  any 
one  could  run  cars  upon  it  upon  payment  of  established 
tolls  and  following  the  regulations  prescribed  for  the 
management  of  trains ;  and  some  charters  granted  at  that 
period  contained  schedules  of  charges  for  such  use.  But 
this  notion  has  long  since  been  abandoned  as  impracti- 
cable. Lake  Superior  and  Mississippi  Railroad  Co.  v. 
United  States,  93  U.  S.  442,  446-449.  The  section  grants 
to  the  company  the  exclusive  right  of  transportation  of 
persons  and  merchandise  over  its  road,  a  right  which  in 
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another  part  of  the  act  is  limited  to  thirty-six  years,  and 
then  expires  unless  renewed  by  the  legislature  upon  such 
terms  as  may  be  prescribed  by  law  and  accepted  by  the 
company.  This  period  has  long  since  expired,  and  we 
are  not  informed  that  any  renewal  of  the  privilege  has 
been  made. 

The  difficulty  attending  the  construction  of  the  clause 
following  this  one  arises  from  the  doubt  attached  to  the 
meaning  of  the  term  "  provided."  The  general  purpose 
of  a  proviso,  as  is  well  known,  is  to  except  the  clause 
covered  by  it  from  the  general  provisions  of  a  statute,  or 
from  some  provisions  of  it,  or  to  qualify  the  operation  of 
the  statute  in  some  particular.  But  it  is  often  used  in 
other  senses.  It  is  a  common  practice  in  legislative  pro- 
ceedings, on  the  consideration  of  bills,  for  parties  desirous 
of  securing  amendments  to  them,  to  precede  their  pro- 
posed amendments  with  the  term  "  provided,"  so  as  to 
declare  that,  notwithstanding  existing  provisions,  the  one 
thus  expressed  is  to  prevail,  thus  having  no  greater  sig- 
nification than  would  be  attached  to  the  conjunction 
"  but  "  or  "  and  "  in  the  same  place,  and  simply  serving 
to  separate  or  distinguish  the  different  paragraphs  or 
sentences.  Several  illustrations  are  given  by  counsel  of 
the  use  of  the  term  in  this  sense,  showing,  in  such  cases, 
where  an  amendment  has  been  made,  though  the  provis- 
ion following  often  has  no  relation  to  what  precedes  it. 

It  does  not  matter  in  the  present  case,  whether  the 
term  be  construed  as  imposing  a  condition  on  the  preced- 
ing exclusive  grant  to  the  company  of  the  privilege  of 
transporting  passengers  and  merchandise  over  its  own 
roads,  or  be  considered  merely  as  a  conjunction  to  an  in- 
dependent paragraph,  declaring  a  limitation  upon  the 
charges  which  the  company  may  make.  If  considered  as  a 
condition  to  the  enjoyment  of  the  exclusive  right  desig- 
nated, then  the  section  only  provides  that,  so  long  as  the 
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maximum  of  rates  specified  is  not  exceeded,  the  company 
or  its  lessee  shall  have  the  exclusive  right  to  carry  pas- 
sengers and  merchandise  over  its  roads.  It  contains  no 
stipulation,  nor  is  any  implied,  as  to  any  future  action  of 
the  legislature.  If  the  exclusive  right  remain  undisturbed, 
there  can  be  no  just  ground  of  complaint  that  other  limi- 
tations than  those  expressed  are  placed  upon  the  charges 
authorized.  It  would  require  much  clearer  language  than 
this  to  justify  us  in  holding  that,  notwithstanding  any 
altered  conditions  of  the  country  in  the  future,  the  legis- 
lature had,  in  1833,  contracted  that  the  company  might, 
for  all  time,  charge  rates  for  transportation  of  persons 
and  property  over  its  line  up  to  the  limits  there  desig- 
nated. 

It  is  conceded  that  a  railroad  corporation  is  a  private 
corporation,  though  it  uses  are  public,  and  that  a  con- 
tract embodied  in  terms  in  its  provisions,  or  necessarily 
implied  by  them,  is  within  the  constitutional  clause  pro- 
hibiting legislation  impairing  the  obligation  of  contracts. 
If  the  charter  in  this  way  provides  that  the  charges,  which 
the  company  may  make  for  its  services  in  the  transpor- 
tation of  persons  and  property,  shall  be  subject  only  to  its 
own  control  up  to  the  limit  designated,  exemption  from 
legislative  interference  within  that  limit  will  be  maintained. 
But  to  effect  this  result,  the  exemption  must  appear  by  such 
clear  and  unmistakable  language  that  it  cannot  be  reason- 
ably construed  consistently  with  the  reservation  of  the 
power  by  the  State.  There  is  no  such  language  in  the 
piresent  case.  The  contention  of  the  plaintiff  in  error 
therefore  fails,  and  the  judgment  must  be 

Affirmed. 


It  is  within  the  discretion  of  the  Legislature  of  California  to  prescribe 
a  system  for  reclaiming  swamp  lands,  when  essential  to  the  health 
and  prosperity  of  the  community,  and  to  lay  the  burden  of  doing 
it  upon  the  districts  and  persons  benefited. 
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MB.  JUSTICE  FIELD  delivered  the  opinion. 

By  an  act  of  the  legislature  of  California,  passed  in 
1868,  a  general  system  was  established  for  reclaiming 
swamp  and  overflowed,  salt  marsh,  and  tide  lands  in  the 
State,  of  which  there  is  a  large  quantity,  and  thus  fitting 
them  for  cultivation. 

It  will  be  sufficient  for  the  purposes  of  this  suit  to  state 
the  general  features  of  the  system,  without  going  much 
into  detail.  It  provides  for  the  formation  of  reclamation 
districts  where  lands  of  the  kind  stated  are  susceptible  of 
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one  mode  of  reclamation  ;  such  districts  to  be  established 
by  the  board  of  supervisors  of  the  county  in  which  the 
lands,  or  the  greater  part  of  them,  are  situated,  upon  the 
petition  of  one-half  or  more  of  the  holders  thereof.  The 
petition  being  granted,  the  petitioners  are  required  to 
establish  such  by-laws  as  they  may  deem  necessary  for 
the  work  of  reclamation  and  to  keep  the  same  in  repair  ; 
and  to  elect  three  of  their  number  to  act  as  a  board  of 
trustees  to  manage  the  same.  This  board  is  empowered 
to  employ  engineers  and  others  to  survey,  plan,  and  esti- 
mate the  cost  of  the  work,  and  of  land  needed  for  right  of 
way,  including  drains,  canals,  sluices,  water-gates,  em- 
bankments, and  material  for  construction ;  and  to  con- 
struct, maintain,  and  keep  in  repair  all  works  necessary 
for  the  object  in  view.  The  trustees  are  required  to  re- 
port to  the  board  of  supervisors  of  the  county,  or,  if  the 
district  be  in  more  than  one  county,  to  the  board  of  super- 
visors of  each  county,  the  plans  of  the  work  and  estimates 
of  the  cost,  together  with  estimates  of  the  incidental  ex- 
penses of  superintendence  and  repairs.  The  supervisors 
are  then  to  appoint  three  commissioners,  who  are  jointly 
to  view  and  assess  upon  each  acre  to  be  reclaimed  or  ben- 
efited a  tax  proportionate  to  the  whole  expense,  and  to 
the  benefits  which  will  result  from  the  works  ;  which  tax 
is  to  be  collected  and  paid  into  the  county  treasury  or 
treasuries,  as  the  case  may  be,  and  placed  to  the  credit  of 
the  district,  to  be  paid  out  for  the  work  of  reclamation 
upon  the  order  of  the  trustees,  when  approved  by  the 
board  of  supervisors  of  the  county.  If  the  district  be  in 
more  than  one  county  the  tax  is  to  be  paid  into  the  treas- 
ury of  the  county  in  which  the  land  assessed  is  situ- 
ated. If  the  original  assessment  be  insufficient  for  the 
complete  reclamation  of  the  lands,  or  if  further  assessments 
be  required  for  the  protection,  maintenance,  and  repair  of 
the  works,  the  supervisors  may  order  additional  assess- 
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ments  upon  presentation  by  the  trustees  of  a  statement 
of  the  work  to  be  done,  and  an  estimate  of  its  cost,  such 
assessments  to  be  levied,  and,  if  delinquent,  collected,  in 
the  same  manner  as  the  original  assessment. 

The  commissioners  are  required  to  make  a  list  of  the 
amounts  due  from  each  owner  of  land  in  the  district,  and 
of  the  amount  assessed  against  the  unsold  land,  and  tile 
the  same  with  the  treasurer  of  the  county  in  which  the 
lands  are  situated.  The  lists  thus  prepared  are  to  remain 
in  the  office  of  the  treasurer  for  thirty  days  or  longer,  if 
so  ordered  by  the  trustees,  during  which  time  any  person 
can  pay  to  the  treasurer  the  amount  assessed  against  his 
land  ;  but  if  at  the  end  of  the  thirty  days,  or  the  extended 
time,  the  tax  has  not  been  paid,  the  treasurer  is  to  trans- 
mit the  list  to  the  district  attorney,  who  is  to  proceed  at 
once  against  the  delinquents  in  the  manner  provided  by 
law  for  the  collection  of  State  and  county  taxes. 

The  political  code  of  the  State,  which  went  into  effect 
on  the  1st  of  January,  1873,  embraces  substantially  the 
provisions  of  the  act  of  1868.  The  changes  are  more  in 
language  than  in  substance.  So  far  as  subsequent  pro- 
ceedings are  concerned  the  code  prescribes  the  rule. 

The  Reclamation  District  No.  108,  the  plaintiff  in  the 
court  below,  was  established  in  September,  1870,  under 
the  act  of  1868.  It  embraces  over  74,000  acres  of  land 
situated  in  the  counties  of  Yolo  and  Colusa,  and  forming 
a  compact  body  susceptible  of  one  mode  of  reclamation. 
The  trustees  of  the  district  originally  estimated  the  cost 
of  the  reclamation  works,  including  incidental  expenses, 
at  $140,000,  and  the  commissioners  appointed  assessed 
that  sum  upon  the  lands  in  the  district.  The  amount 
proved  to  be  insufficient  to  complete  the  works,  and  upon 
the  report  of  the  trustees  that  the  further  sum  of  $192,000 
was  required  for  that  purpose,  the  supervisors  ordered 
that  amount  to  be  assessed,  and  the  commissioners 


appointed  by  them  levied  the  assessment  upon  the  lands. 
This  assessment  became  delinquent,  and  the  present  suits 
were  brought  to  obtain  a  decree  that  the  several  amounts 
charged  upon  the  lands  of  the  appellant  are  liens  upon 
them,  and  for  their  sale  to  satisfy  the  charges.  One  of. 
the  suits  is  to  enforce  the  liens  on  the  lands  in  Yolo 
County,  and  the  other  the  liens  on  the  lands  in  Colusa 
County.  On  his  motion  they  were  both  removed  to  the 
Circuit  Court  of  the  United  States.  That  court  held  in 
each  case  that  the  several  sums  assessed  were  valid 
liens  upon  the  lands  of  the  appellant  on  which  they  were 
levied,  and  ordered  that  the  lands  be  sold  for  the  payment 
of  the  amounts,  with  interest  and  costs. 

From  these  decrees  the  appeals  are  taken. 

Of  the  several  objections  to  the  validity  of  the  assess- 
ment urged  in  the  court  below,  and  pressed  here,  some 
arise  under  local  statutes,  not  involving  any  questions  of 
federal  law ;  and  some  under  the  laws  and  Constitution 
of  the  United  States.  The  former  relate  to  the  manner 
in  which  the  reclamation  district  was  formed,  it  being  es- 
tablished by  the  supervisors  of  one  county,  while  part  of 
the  lands  are  situated  in  another  county ;  to  the  fact  that 
the  appellant  derived  his  title  to  his  lands  under  a  grant 
from  the  Mexican  government;  and  to  the  requirement 
that  the  amounts  assessed  should  be  collected  in  gold  and 
silver  coin  of  the  United  States. 

There  being  no  federal  question  touching  these  matters, 
we  follow  the  decision  of  the  State  tribunals  as  to  the 
construction  and  validity  of  the  statutes.  It  is  not  open 
to  doubt  that  it  is  in  the  power  of  the  State  to  require 
local  improvements  to  be  made  which  are  essential  to  the 
health  and  prosperity  of  any  community  within  its  bor- 
ders. To  this  end  it  may  provide  for  the  construction  of 
canals  for  draining  marshy  and  malarious  districts,  and 
of  levees  to  prevent  inundations,  as  well  as  for  the  open- 


ing  of  streets  in  cities  and  of  roads  in  the  country.  The 
system  adopted  in  California  to  reclaim  swamp  and  over- 
flowed lands  by  forming  districts,  where  the  lands  are  sus- 
ceptible of  reclamation  in  one  mode,  is  not  essentially 
different  from  that  of  other  States,  where  lands  of  that 
description  are  found.  The  fact  that  the  lands  may  be 
situated  in  more  than  one  county,  cannot  affect  the  power 
of  the  State  to  delegate  authority  for  the  establishment  of 
a  reclamation  district  to  the  supervisors  of  the  county 
containing  the  .greater  part  of  the  lands.  Such  authority 
may  be  lodged  in  any  board  or  tribunal  which  the  legisla- 
ture may  designate. 

In  some  States  the  reclamation  is  made  by  building 
levees  on  the  banks  of  streams  which  are  subject  to  over- 
flow ;  in  other  States  by  ditches  to  carry  off  the  surplus 
water.  Levees  or  embankments  are  necessary  to  protect 
lands  on  the  lower  Mississippi  against  annual  inundations. 
The  expense  of  such  works  may  be  charged  against  parties 
specially  benefited,  and  be  made  a  lien  upon  their  prop- 
erty. All  that  is  required  in  such  cases  is  that  the 
charges  shall  be  apportioned  in  some  just  and  reasonable 
mode,  according  to  the  benefit  received.  Absolute  equal- 
ity in  imposing  them  may  not  be  reached ;  only  an 
approximation  to  it  may  be  attainable.  If  no  direct  and 
invidious  discrimination  in  favor  of  certain  persons  to  the 
prejudice  of  others  be  made,  it  is  not  a  valid  objection  to 
the  mode  pursued  that,  to  some  extent,  inequalities  may 
arise.  It  may  possibly  be  that  in  some  portions  of  the 
country  there  are  overflowed  lands  of  so  large  an  extent 
that  the  expense  of  their  reclamation  should  properly  be 
borne  by  the  State.  But  this  is  a  matter  purely  of  legis- 
lative discretion.  Whenever  a  local  improvement  is  author- 
ized, it  is  for  the  legislature  to  prescribe  the  way  in  which 
the  means  to  meet  its  cost  shall  be  raised,  whether  by 
general  taxation,  or  by  laying  the  burden  upon  the  district 
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specially  benefited  by  the  expenditure.  County  of  Mo- 
lile  v.  Kimball,  102  U.  S.  691,  704.  The  rule  of  equality 
and  uniformity,  prescribed  in  cases  of  taxation  for  State 
and  county  purposes,  does  not  require  that  all  property, 
or  all  persons  in  a  county  or  district,  shall  be  taxed  for 
local  purposes.  Such  an  application  of  the  rule  would 
often  produce  the  very  inequality  it  was  designed  to  pre- 
vent. As  we  said  in  Louisiana  v.  Pillsbury,  105  IT.  S. 
278,  295,  there  would  often  be  manifest  injustice  in  sub- 
jecting the  whole  property  of  a  city,  and  the  same  may  be 
said  of  the  whole  property  of  any  district,  to  taxation  for 
an  improvement  of  a  local  character.  The  rule,  that  he 
who  reaps  the  benefit  should  bear  the  burden,  must  in 
such  cases  be  applied. 

The  fact  that  the  appellant's  land  was  derived  from  a 
grant  of  the  Mexican  government  in  no  respect  affects  the 
question.  It  is  the  character  of  the  land  and  its  suscep- 
tibility of  being  reclaimed  under  one  system  of  works,  and 
not  the  source  of  the  owner's  title,  which  authorize  the 
action  of  the  State.  The  lands  granted  by  Mexico  were 
not  by  the  treaty,  under  which  California  was  acquired, 
exempted  from  the  control  that  the  State  exercises  over 
all  other  lands.  The  objection  made  is  founded  upon  the 
title  of  the  act  of  1868  and  the  language  of  some  of  its 
provisions,  from  which  it  is  inferred  that  the  system  of 
reclamation  prescribed  was  intended  to  apply  only  to 
lands  acquired  by  the  State  under  the  Arkansas  Swamp 
Act.  But  the  Supreme  Court  of  the  State  has  passed 
directly  upon  this  objection,  in  a  controversy  between  the 
appellant  and  the  supervisors  of  Yolo  County  with  respect 
to  this  very  land,  and  has  held  it  untenable.  47  Cal.  222. 
Besides,  the  objection,  if  originally  applicable,  was  obvi- 
ated by  subsequent  legislation  in  1872,  prior  to  the  assess- 
ment in  question. 

Nor  is  there  anything  in  the  objection  that  the  law  re- 


quires  the  assessment  to  be  collected  in  gold  and  silver 
coin.  The  original  act  of  1868  did  not  prescribe  the  cur- 
rency- in  which  the  charges  were  to  be  paid,  but  before 
the  assessment  was  levied  it  was  amended  so  as  to  require 
payment  in  gold  and  silver  coin.  The  acts  of  Congress 
making  the  notes  of  the  United  States  a  legal  tender  do 
not  apply  to  involuntary  contributions  exacted  by  a  State, 
but  only  to  debts,  in  the  strict  sense  of  that  term,  that  is, 
to  obligations  for  the  payment  of  money  founded  on  con- 
tracts, expressed  or  implied.  This  point  was  decided  in 
Lane  County  v.  Oregon,  with  reference  to  the  first  legal- 
tender  act  of  1862.  7  Wall.  71.  Subsequent  acts  impart- 
ing the  legal-tender  quality  to  notes  did  not  change  the 
general  language  of  that  act.  They  make  such  notes  a 
legal  tender  "  in  payment  of  all  debts,  public  and  private, 
within  the  United  States."  In  the  case  mentioned,  a  stat- 
ute of  Oregon  requiring  the  payment  of  taxes  for  State 
and  school  purposes  to  be  collected  in  gold  and  silver  coin 
was  sustained  on  two  grounds  :  First,  that  it  was  the  right 
of  each  State  to  collect  its  taxes  in  such  material  as  it 
might  deem  expedient,  either  in  kind,  that  is  to  say,  by  a 
certain  proportion  of  products,  or  in  bullion,  or  in  coin, 
the  court  observing  that  the  extent  to  which  the  power  of 
taxation  of  the  State  should  be  exercised,  the  subjects 
upon  which  it  should  be  exercised,  and  the  mode  in  which 
it  should  be  exercised  were  all  equally  within  the  discre- 
tion of  its  Legislature,  except  as  restrained  by  its  own 
constitution  and  that  of  the  United  States,  and  by  the  con- 
dition that  the  power  could  not  be  so  used  as  to  burden 
or  embarrass  the  operations  of  the  Federal  government ; 
and,  second,  that  the  legal-tender  act  had  no  reference  to 
taxes  imposed  by  State  authority,  but  only  to  debts,  in 
the  ordinary  sense  of  the  word,  arising  out  of  simple  con- 
tracts, or  contracts  of  specialty,  which  include  judgments 
and  recognizances.  Assessments  upon  property  for  local 
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improvements  are  involuntary  exactions,  and  in  that 
respect  stand  on  the  same  footing  with  ordinary  taxes. 
They  are,  therefore,  covered  by  this  decision ;  the  State 
could  determine  in  what  manner  they  should  be  dis- 
charged. 

The  objections  urged  to  the  validity  of  the  assessment 
on  federal  grounds  are  substantially  these  :  that  the  law 
under  which  the  assessment  was  made  and  levied  conflicts 
with  the  clause  of  the  Fourteenth  Amendment  of  the 
Constitution  declaring  that  no  State  shall  deprive  any 
person  of  life,  liberty,  or  property  without  due  process  of 
law ;  and  impairs  the  obligation  of  the  contract  between 
California  and  the  United  States,  that  the  proceeds  of  the 
swamp  and  overflowed  lands  ceded  by  the  Arkansas  Act 
should  be  expended  in  reclaiming  them. 

That  clause  of  the  Fourteenth  Amendment  is  found,  in 
almost  identical  language,  in  the  several  State  Constitu- 
tions, and  is  intended  as  additional  security  against  the 
arbitrary  deprivation  of  life  and  liberty  and  the  arbitrary 
spoliation  of  property.  Neither  can  be  taken  without  due 
process  of  law.  What  constitutes  that  process  it  may  be 
difficult  to  define  with  precision  so  as  to  cover  all  cases. 
It  is,  no  doubt,  wiser,  as  stated  by  Mr.  Justice  Miller  in 
Davidson  v.  New  Orleans,  to  arrive  at  its  meaning  "  by 
the  gradual  process  of  judicial  inclusion  and  exclusion,  as 
the  cases  presented  for  decision  shall  require,  with  the 
reasoning  on  which  such  decisions  may  be  founded."  96 
U.  S.  97,  104.  It  is  sufficient  to  observe  here,  that  by 
"  .due  process  "  is  meant  one  which,  following  the  forms 
of  law,  is  appropriate  to  the  case,  and  just  to  the  parties  to 
be  affected.  It  must  be  pursued  in  the  ordinary  mode  pre- 
scribed by  the  law  ;  it  must  be  adapted  to  the  end  to  be  at- 
tained ;  and  wherever  it  is  necessary  for  the  protection  of 
the  parties,  it  must  give  them  an  opportunity  to  be  heard 
respecting  the  justice  of  the  judgment  sought.  The  clause 


in  question  means,  therefore,  that  there  can  be  no  proceed- 
ing against  life,  liberty,  or  property  which  may  result  in 
the  deprivation  of  either,  without  the  observance  of  those 
general  rules  established  in  our  system  of  jurisprudence 
for  the  security  of  private  rights.  Hurtado  v.  California, 
110  U.  S.  516,  536. 

The  appellant  contends  that  this  fundamental  principle 
was  violated  in  the  assessment  of  his  property,  inasmuch 
as  it  was  made  without  notice  to  him,  or  without  his  being 
afforded  any  opportunity  to  be  heard  respecting  it,  the 
law  authorizing  it  containing  no  provision  for  such  notice 
or  hearing.  His  contention  is  that  notice  and  oppor- 
tunity to  be  heard  are  essential  to  render  any  proceeding 
due  process  of  law  which  may  lead  to  the  deprivation  of 
life,  liberty,  or  property.  Undoubtedly  where  life  and 
liberty  are  involved,  due  process  requires  that  there  be  a 
regular  course  of  judicial  proceedings,  which  imply  that 
the  party  to  be  affected  shall  have  notice  and  an  oppor- 
tunity to  be  heard  ;  so,  also,  where  title  or  possession  of 
property  is  involved.  But  where  the  taking  of  property 
is  in  the  enforcement  of  a  tax,  the  proceeding  is  neces- 
sarily less  formal,  and  whether  notice  to  him  is  at  all  nec- 
essary may  depend  upon  the  character  of  the  tax,  and  the 
manner  in  which  its  amount  is  determinable.  The 
necessity  of  revenue  for  the  support  of  the  government 
does  not  admit  of  the  delay  attendant  upon  proceedings 
in  a  court  of  justice,  and  they  are  not  required  for  the  en- 
forcement of  taxes  or  assessments.  As  stated  by  Mr. 
Justice  Bradley,  in  his  concurring  opinion  in  Davidson  v. 
New  Orleans  :  "  In  judging  what  is  '  due  process  of  law  ' 
respect  must  be  had  to  the  cause  and  object  of  the  taking, 
whether  under  the  taxing  power,  the  power  of  eminent 
domain,  or  the  power  of  assessment  for  local  improve- 
ments, or  some  of  these  ;  and  if  found  to  be  suitable  or 
admissible  in  the  special  case,  i 
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process  of  law,'  but  if  found  to  be  arbitrary,  oppressive, 
and  unjust,  it  may  be  declared  to  be  not  'due  process  of 
law.' "  The  power  of  taxation  possessed  by  the  State 
may  be  exercised  upon  any  subject  within  its  juris- 
diction, and  to  any  extent  not  prohibited  by  the  Con- 
stitution of  the  United  States.  As  said  by  this  court : 
"  It  may  touch  property  in  every  shape,  in  its  natural 
condition,  in  its  manufactured  form  and  in  its  va- 
rious transmutations.  And  the  amount  of  the  taxation 
may  be  determined  by  the  value  of  the  property,  or  its 
use,  or  its  capacity,  or  its  productiveness.  It  may  touch 
business  in  the  almost  infinite  forms  in  which  it  is  con- 
ducted, in  professions,  in  commerce,  in  manufactures,  and 
in  transportation.  Unless  restrained  by  provisions  of  the 
Federal  Constitution,  the  power  of  the  State,  as  to  the 
mode,  form,  and  extent  of  taxation,  is  unlimited,  where 
the  subjects  to  which  it  applies  are  within  her  jurisdiction. 
State  Tax  on  Foreign-Held  Bonds,  15  Wall.  300,  319. 

Of  the  different  kinds  of  taxes  which  the  State  may 
impose,  there  is  a  vast  number  of  which,  from  their 
nature,  no  notice  can  be  given  to  the  tax-payer,  nor  would 
notice  be  of  any  possible  advantage  to  him,  such  as  poll 
taxes,  license  taxes  (not  dependent  upon  the  extent  of  his 
business),  and  generally,  specific  taxes  on  things,  or 
persons,  or  occupations.  In  such  cases  the  legislature,  in 
authorizing  the  tax,  fixes  its  amount,  and  that  is  the  end 
of  the  matter.  If  the  tax  be  not  paid,  the  property  of 
the  delinquent  may  be  sold,  and  he  be  thus  deprived  of 
liis  property.  Yet  there  can  be  no  question,  that  the  pro- 
ceeding is  due  process  of  law,  as  there  is  no  inquiry  into 
the  weight  of  evidence,  or  other  element  of  a  judicial 
nature,  and  nothing  could  be  changed  by  hearing  the  tax- 
payer. No  right  of  his  is,  therefore,  invaded.  Thus,  if 
the  tax  on  animals  be  a  fixed  sum  per  head,  or  on  articles 
a  fixed  sum  per  yard,  or  bushel,  or  gallon,  there  is  noth- 
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ing  the  owner  can  do  which  can  affect  the  amount  to  be 
collected  from  him.  So,  if  a  person  wishes  a  license  to 
do  business  of  a  particular  kind,  or  at  a  particular  place, 
such  as  keeping  a  hotel  or  a  restaurant,  or  selling  liquors, 
or  cigars,  or  clothes,  he  has  only  to  pay  the  amount  re- 
quired by  the  law  and  go  into  the  business.  There  is  no 
need  in  such  cases  for  notice  or  hearing.  So,  also,  if 
taxes  are  imposed  in  the  shape  of  licenses  for  privileges, 
such  as  those  on  foreign  corporations  for  doing  business 
in  the  State,  or  on  domestic  corporations  for  franchises, 
if  the  parties  desire  the  privilege,  they  have  only  to  pay 
the  amount  required.  In  such  cases  there  is  no  necessity 
for  notice  or  hearing.  The  amount  of  the  tax  would  not 
be  changed  by  it. 

But  where  a  tax  is  levied  on  property  not  specifically, 
but  according  to  its  value,  to  be  ascertained  by  assessors 
appointed  for  that  purpose  upon  such  evidence  as  they 
may  obtain,  a  different  principle  comes  in.  The  officers 
in  estimating  the  value  act  judicially ;  and  in  most  of  the 
States  provision  is  made  for  the  correction  of  errors  com- 
mitted by  them,  through  boards  of  revision  or  equaliza- 
tion, sitting  at  designated  periods  provided  by  law  to  hear 
complaints  respecting  the  justice  of  the  assessments. 
The  law  in  prescribing  the  time  when  such  complaints 
will  be  heard,  gives  all  the  notice  required,  and  the  pro- 
ceeding by  which  the  valuation  is  determined,  though  it 
may  be  followed,  if  the  tax  be  not  paid,  by  a  sale  of  the 
delinquent's  property,  is  due  process  of  law.* 

*  That  the  duties  of  assessors  in  estimating  the  value  of  property  for 
purposes  of  general  taxation  are  judicial,  see  Barhyte  v.  Shepherd,  35  N. 
Y.  238,  250  ;  Hassan  v.  Rocliester,  67  id.  528,  536 ;  Stuart  v.  Palmer,  74 
id.  183  ;  Williams  v.  Weaver,  75  id.  30,  33  ;  Cooley,  Law  of  Taxation, 
266 ;  Burroughs,  Law  of  Taxation,  sec.  102  ;  Jordan  v.  Hyatt,  3  Barb. 
275,  283  ;  Ireland  v.  Rocliester,  51  id.  416,  430,  431  ;  The  State  v.  Jersey 
City,  24  N.  J.  Law  (4  Zabr.),  662,  666  ;  The  State  v.  Morristown,  34  N. 
J.  Law  (5  Vroom),  id.  445  ;  Griffin  v.  Nixon,  38  Miss.  424,  437,  488. 
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In  some  States,  instead  of  a  board  of  revision  or  equal- 
ization, the  assessment  may  be  revised  by  proceedings  in 
the  courts  and  be  there  corrected  if  erroneous,  or  set  aside 
if  invalid ;  or  objections  to  the  validity  or  amount  of 
the  assessment  may  be  taken  when  the  attempt  is  made 
to  enforce  it.  In  such  cases  all  the  opportunity  is  given 
to  the  tax-payer  to  be  heard  respecting  the  assessment 
which  can  be  deemed  essential  to  render  the  proceedings 
due  process  of  law.  In  Davidson  v.  New  Orleans,  this 
court  decided  this  precise  point.  In  that  case  an  assess- 
ment levied  on  certain  real  property  in  New  Orleans  for 
draining  the  swamps  of  that  city  was  resisted  on  the 
ground  that  the  proceeding  deprived  the  owners  of  their 
property  without  due  process  of  law,  but  the  court  refused 
to  interfere,  for  the  reason  that  the  owners  of  the 
property  had  notice  of  the  assessment  and  an  opportunity 
to  contest  it  in  the  courts.  After  stating  that  much  mis- 
apprehension prevailed  as  to  the  meaning  of  the  terms 
"  due  process  of  law,"  and  that  it  would  be  difficult  to 
give  a  definition  that  would  be  at  once  perspicuous  and 
satisfactory,  the  court,  speaking  by  Mr.  Justice  Miller, 
said  that  it  would  lay  down  the  following  proposition  as 
applicable  to  the  case,  "  That  whenever  by  the  laws  of  a 
State,  or  by  State  authority,  a  tax,  assessment,  servitude, 
or  other  burden  is  imposed  upon  property  for  the  public 
use,  whether  it  be  for  the  whole  State  or  of  some  more 
limited  portion  of  the  community,  and  those  laws  provide 
for  a  mode  of  confirming  or  contesting  the  charge  thus 
imposed  in  the  ordinary  courts  of  justice,  with  such  notice 
to  the  person,  or  such  proceeding  in  regard  to  the 
property  as  is  appropriate  to  the  nature  of  the  case,  the 
judgment  in  such  proceedings  cannot  be  said  to  deprive 
the  owner  of  his  property  without  due  process  of  law, 
however  obnoxious  it  may  be  to  other  objections."  (96 
U.  S.,  97.) 
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This  decision  covers  the  cases  at  bar.  The  assessment 
under  consideration  could,  by  the  law  of  California,  be 
enforced  only  by  legal  proceedings,  and  in  them  any  de- 
fence going  either  to  its  validity  or  amount  could  be 
pleaded.  In  ordinary  taxation  assessments,  if  not  altered 
by  a  board  of  revision  or  of  equalization,  stand  good,  and 
the  tax  levied  may  be  collected  by  a  sale  of  the  delin- 
quent's property ;  but  assessments  in  California,  for  the 
purpose  of  reclaiming  overflowed  and  swamp  lands,  can 
be  enforced  only  by  suits,  and,  of  course,  to  their  validity 
it  is  essential  that  notice  be  given  to  the  tax-payer  and 
opportunity  be  afforded  him  to  be  heard  respecting  the 
assessment.  In  them  he  may  set  forth,  by  way  of  de- 
fence, all  his  grievances.  Reclamation  District  No.  108 
v.  Evans,  61  Cal.  104.  If  property  taken  upon  an  assess- 
ment, which  can  only  be  enforced  in  this  way,  be  not 
taken  by  due  process  of  law,  then,  as  said  by  Mr.  Justice 
Miller,  in  the  New  Orleans  case,  these  words  as  used  in 
the  Constitution,  can  have  no  definite  meaning.  The 
numerous  decisions  cited  by  counsel,  some  of  which  are 
given  in  the  note,  as  to  the  necessity  of  notice  and  of  an 
opportunity  of  being  heard,  are  all  satisfied  where  a  hear- 
ing in  court  is  thus  allowed.* 

The  objection  that  the  law  of  California  authorizing  the 
assessment  in  question,  impairs  the  obligation  of  a  con- 

*(hering  v.  Foote  65  N.  Y.,  263,  269  ;  Stuart  v.  Palmer,  74  id.  183  ; 
Cooley,  Law  of  Taxation,  265-6,  298 ;  Thomas  v.  Gain,  35  Mich.  155, 
164  ;  Jordan  v.  Hyatt,  3  Barb.,  275,  283  ;  Wheeler  v.  Mill*,  40  id.  644  ; 
Ireland  v.  Rochester,  51  id.  414,  430, 431 ;  The  State  v.  Jersey  City,  24  N.  J. 
L.  4  Zabr.  662,  666  ;  The  State  v.  Newark,  31  id.  360,  363  ;  The  State  v. 
Trenton,  36  id.  499,  504;  The  State  v.  Elizabeth,  37  id.  357  ;  The  State 
v.  PlainfieU,  38  id.  97 ;  The  State  v.  Newark,  1  Dutch.  399,  411,  426  ; 
Patten  v.  Green,  13  Cal.  325;  Mulligan  v.  Smitti,  59  id.  206 ;  Griffin  v. 
Nixon,  38  Miss.  424,  438 ;  County  of  San  Mateo  v.  Southern  Pacific  R.R. 
Co. ,  8  Sawyer,  238 ;  County  of  Santa  Clara  v.  Same,  9  id. ;  Darling  v. 
Gunn,  50  111.  424.  See  also  Gatch  v.  City  of  Des  Moines,  N.  W.  Hep. 
310,  311,  313, 
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tract  created  between  the  United  States  and  the  State  by 
the  act  of  Congress  of  September  28th,  1850,  commonly 
known  as  the  Arkansas  Swamp  Act,  is  founded  upon  a 
misapprehension  of  its  provisions.  9  Stat.  519,  ch.  84. 
It  is  true  the  act  granted  to  the  State  all  the  swamp  and 
overflowed  lands  within  its  limits,  on  condition  that  the 
proceeds  of  the  lands,  "  whether  from  sale  or  by  direct 
appropriation  in  kind,"  should  be  applied,  as  far  as  nec- 
essary, in  reclaiming  the  lands  by  means  of  levees  and 
drains.  Hence  the  contention  of  counsel  is  that  the  State 
is  bound  to  carry  out  this  condition,  and  apply  the  pro- 
ceeds to  the  reclamation,  or  provide  for  their  application 
to  that  end,  and  that  its  legislation  imposing  an  assess- 
ment upon  other  lands  to  raise  the  necessary  funds  for 
that  purpose  is  in  violation  of  this  contract,  and  therefore 
void.  The  answer  to  this  position  is  twofold.  In  the 
first  place,  if  a  contract  was  created  by  the  Arkansas  act, 
when  the  State  accepted  its  benefits,  it  is  for  the  United 
States  to  complain  of  the  breach  if  there  be  any.  The 
plaintiff  is  not  a  party  to  the  contract,  and  is  in  no  posi- 
tion to  invoke  its  protection.  But,  in  the  second  place, 
the  appropriation  of  the  proceeds  rests  solely  in  the  good 
faith  of  the  State.  Its  discretion  in  disposing  of  them  is 
not  controlled  by  that  condition,  as  neither  a  contract  nor 
a  trust  following  the  lands  was  thereby  created.  This 
was  distinctly  held  after  elaborate  consideration  in  the 
recent  case  of  Mills  County  v.  Railroad  Companies,  107 
U.  S.  557,  566. 

There  are  several  other  objections  urged  upon  our  con- 
sideration in  the  elaborate  brief  of  the  appellant's  counsel, 
but  we  do  not  deem  it  necessary  to  consider  them,  for  they 
raise  only  questions  of  local  law  and  procedure  which 
have  been  considered  and  determined  in  the  courts  of  the 
State,  from  whose  conclusions  we  should  not  depart. 

Decrees  affirmed. 
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NOTE. 

Legislation  of  the  Colonies  prior  to  the  Kevolution,  and  of  the  States 
since,  giving  to  the  tax-payer  an  opportunity  to  be  heard  respecting  the 
justice  of  the  assessment  of  his  property  before  it  becomes  final. 

In  Massachusetts,  an  act  passed  in  1692,  for  defraying  the  public  and 
necessary  charges  arising  within  each  county  of  the  province,  provided 
that  "If  any  person  or  persons  think  themselves  overrated  in  any  such 
assessment,  they  shall  be  eased  by  the  assessors  making  the  same  to 
appear,  or,  in  default  thereof,  by  the  court  of  quarter  sessions."  (Laws 
of  Massachusetts  Bay,  p.  19.) 

In  Connecticut,  an  act  passed  prior  to  1750  made  it  the  duty  of  the 
listers  to  hear  complaints  of  parties  complaining  that  they  were  over- 
rated. ' '  But  if  such  listers  will  not  give  just  relief,  then  upon  applica- 
tion made  by  the  aggrieved  party  to  an  assistant,  or  justice  of  the  peace, 
with  two  of  the  selectmen  of  the  town  (notifying  two  or  more  of  the 
listers  to  show  reason,  if  any  they  have,  why  relief  should  not  be  granted 
them),  they  shall  consider  the  case,  and  give  such  relief  as  they  shall 
judge  just  and  reasonable."  Acts  and  Laws  of  His  Majesty's  English 
Colony  of  Connecticut,  136  and  262.) 

In  South  Carolina,  by  an  act  passed  in  1701,  for  raising  money  for  the 
public  use  and  defence  of  the  province,  provision  is  made  that  the  com- 
missioners appointed  by  the  act  shall,  upon  complaint  or  appeal  from 
any  one  feeling  aggrieved  at  the  rating,  examine  the  person  complaining 
upon  his  oath,  touching  the  value  of  his  real  and  personal  estate,  "and 
upon  due  examination  abate  or  deduct  proportionably  the  said  assess- 
ments, and  the  same  so  abated  shall  be  certified  by  the  commissioners 
aforesaid,  or  any  two  of  them,  to  the  receiver,  and  such  assessment  so 
certified  as  aforesaid  shall  be  deemed  firme  and  valid,  and  to  that  end 
the  commissioners  are  hereby  required  to  meet  together  for  the  deter- 
mining of  such  complaint  and  appeal  accordingly."  (2  Statutes  of  South 
Carolina,  184.) 

By  other  and  subsequent  statutes  the  tax-payer  was  allowed  to  "swear 
off "  so  much  as  he  should  think  himself  overrated  for  his  stocks  or 
stores,  and  the  assessors  were  required  to  give  notice  for  that  purpose, 
and  were  authorized  to  administer  oaths  and  to  allow  the  abatement. 
(3  Statutes  of  South  Carolina,  241,  260,  476,  and  506.) 

In  Maine  and  Massachusetts,  the  tax-payer  may  make  his  complaint 
first  to  the  assessor,  and,  if  he  refuse  to  grant  the  relief  demanded,  to 
the  county  commissioners.  (Me.  Kev.  Statutes,  1871,  p.  144 ;  Mass. 
General  Statutes,  1860,  p.  79.) 

In  Rhode  Island  he  may  petition  the  Supreme  Court  or  Court  of  Com- 
mon Pleas,  and  the  court  must  hear  and  determine  his  complaint.  (Gen- 
eral Statutes,  p.  107. ) 

In  Vermont,  complaints  may  be  heard  before  listers,  and  an  appeal 
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lies  from  their  decision  to  the  selectmen  of  the  town.  (General  Stat- 
utes, 520.) 

In  New  Hampshire,  the  tax-payer  may  apply  to  the  selectmen  of  the 
town,  and,  if  dissatisfied  with  their  decision,  may  apply,  by  petition, 
to  the  Supreme  Court,  in  the  county,  at  a  trial  term,  which  shall  make 
such  order  thereon  as  justice  requires.  (General  Statutes,  123.) 

In  Connecticut,  a  board  of  relief,  to  consist  of  five  "judicious  electors," 
is  annually  elected  in  each  town,  for  hearing  and  determining  appeals 
from  decisions  of  the  assessors.  (General  Statutes,  pp.  24,  159.) 

In  New  York,  complaints  may  be  made  to  the  board  of  assessors. 
(Eev.  Statutes,  5th  Ed.,  911  and  912.) 

In  New  Jersey,  to  the  commissioners  of  appeal,  in  tax  cases.  (Rev. 
Statutes,  1142,  1148.) 

In  Pennsylvania  and  Delaware,  to  county  commissioners.  (Penn., 
Purdon's  Dig.,  p.  937,  §  23  ;  Del.  Eev.  Statutes,  1852,  p.  62,  §  12.) 

The  Delaware  Act  of  1796  (2  Laws  of  Del.,  1255,  §  14),  provided  that 
commissioners  should  give  notice  in  each  hundred,  and  at  the  time  and 
place  specified  meet  and  "  hear  and  determine  the  complaints  of  any 
person  or  persons  that  may  be  aggrieved,  and  shall  generally  arrange  the 
said  valuations,  so  that  no  person  or  persons  may  be  unequally  or  over- 
rated ;  provided  always,  that  no  person  or  persons  shall  be  prevented 
from  appealing  to  the  Levy  Court  and  Court  of  Appeals  of  his  or  their 
respective  county  as  heretofore." 

In  Virginia  and  Georgia,  if  the  tax-payer  and  assessor  cannot  agree  as 
to  valuation,  each  can  choose  an  arbitrator,  and  they  an  umpire,  to  whom 
the  matter  of  disagreement  is  submitted  for  final  determination.  (^Geo. 
Code,  1873,  §  840;  Va.  Code,  1860,  p.  201.) 

In  Maryland,  North  Carolina,  Florida,  and  Alabama  the  boards  of 
county  commissioners  constitute  tribunals  for  hearing  and  determining 
complaints  in  regard  to  assessments  ;  except  in  Baltimore  the  board  of 
control  and  review  constitute  such  tribunal.  (Md.  Code,  Sup.,  1861-67, 
p.  279,  §  175 ;  N.  C.  Laws,  1874-5,  p.  222.  §  18;  Thompson  Dig.  Laws  of 
Florida,  97  ;  Ala.  Code  of  1876.) 

In  North  Carolina,  under  the  Act  of  1819,  three  freeholders,  appointed 
by  the  Court  of  Common  Pleas  and  Quarter  Sessions,  constitute  a  board 
of  appeal  for  adjustment  of  assessments.  (2  Laws  of  N.  C.,  p.  1480,  §  2.) 

In  Arkansas,  Mississippi,  and  Kentucky,  the  county  Boards  of  Super- 
visors constitute  boards  for  the  equalization  of  assessments.  (Ark.  Acts 
of  Assembly,  1873,  p.  58;  Miss.  Kev.  Code,  1871,  p.  351,  §  1685;  Ky. 
Gen'ISts.,  1873,  p.  724.) 

In  South  Carolina  such  a  board  is  constituted  of  the  county  commis- 
sioner, auditor,  and  treasurer ;  in  Louisiana,  of  the  county  clerk,  re- 
corder and  sheriff;  in  Tennessee,  of  the  assessor  and  two  freeholders: 
and  in  Missouri  of  the  presiding  judge  of  the  county  court  and  the 
county  surveyor  and  assessor.  (Kev.  Sts.  S.  C.,  69  ;  Voorhies  Rev.  Sts. 
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La.,  840;   1  Sts.  Tenn.,  §  581  Mo.;  Mo.  Kev.  Stats.,  2  vol.,  §§  6719,  6720, 
6726.) 

In  West  Virginia,  the  aggrieved  party  may  apply  for  relief  to  the 
county  court  with  an  appeal  to  the  Circuit  Court.  (Rev.  Sts.,  1063.)  In 
Texas  he  may  apply  to  the  county  court,  and  its  determinations  are 
final.  (Paschal's  Dig.,  869,  Art.  5176.) 

Boards  of  Equalization  or  review  are  provided  for,  consisting : 

In  Illinois,  of  the  assessor,  clerk  and  supervisor.  (111.  Eev.  Sts., 
1874,  p.  871.) 

In  Indiana,  of  the  county  auditor,  commissioners,  and  appraisers. 
(1  Gavin  &  Herd's  Stats,  of  Indiana,  p.  82,  §  54,  320.) 

In  Michigan,  Iowa,  and  Nevada,  of  the  boards  of  supervisors.  (1 
Compiled  Laws  of  Mich.,  366;  Code  of  Iowa  of  1873,  p.  140;  General 
Laws  of  Nev.,  §  3139.) 

In  California,  of  the  boards  of  supervisors,  except  where  the  property 
assessed  consists  of  the  franchise,  roadway,  roadbed,  rails,  and  rolling- 
stock  of  railroads  operated  in  more  than  one  county,  in  which  case  the 
State  board  of  equalization  acts  as  assessor,  and  over  its  decisions  there 
is  no  revisory  tribunal.  (Political  Code  of  Cal.,  §§  3673,  3692.) 

In  Kansas  and  Nebraska,  of  county  commissioners.  Kan.  Comp.  Laws, 
1879.  953;  Neb.  Gen'l  Sts.,  907.) 

In  Ohio,  of  the  county  commissioners  and  county  auditor,  except  in 
certain  cities,  where  the  board  consists  of  the  county  auditor  and  per- 
sons appointed  by  the  city  authorities.  (Kev.  Sts.,  1880,  p.  731.) 

In  Oregon,  of  the  county  judge,  assessor,  and  clerk.  (Deady  &  Lane's 
Gen'l  Laws  of  Oregon  of  1874,  756.) 

In  Wisconsin,  the  chairman  of  the  board  of  supervisors,  clerk,  and 
assessors  of  each  town,  and  the  mayor,  clerk,  and  assessors  of  each  city, 
and  the  president,  clerk,  and  assessors  of  each  incorporated  village,  con- 
stitute a  board  of  review  for  such  town,  city,  or  village.  (1  Taylor's 
Statutes,  1871,  p.  406,  §  53.) 

The  function  of  these  boards  of  review,  by  whatever  name  called,  is 
essentially  the  same. 


The  exaction  of  a  license  tax  by  the  city  of  Chicago,  for  the  privilege 
of  navigating  the  Chicago  River  and  its  branches,  upon  steam  tugs 
for  towing  vessels,  previously  licensed  by  the  United  States  author- 
ities, an  unconstitutional  exercise  of  municipal  power. 


OPINION 

OF  THE 

UNITED    STATES    SUPREME    COURT 

IN 

HARMAN  v.  CHICAGO, 

DELIVERED  BY 


At  October  Term,  1892 


An  ordinance  of  the  city  of  Chicago,  Illinois,  provided 
that  no  person  or  persons  should  keep,  use  or  let  for  hire 
any  tug,  or  steam  barge  or  tow-boat  for  towing  vessels  or 
craft  in  the  Chicago  River,  its  branches  or  slips  connect- 
ing therewith,  without  first  obtaining  a  license  therefor 
from  the  city  authorities,  which  was  fixed  for  each  tug, 
steam  barge  or  tow-boat  at  twenty-five  dollars  a  year. 

This  was  an  action  against  the  city  to  recover  the  sum 
of  three  hundred  dollars  paid  by  the  plaintiff  on  compul- 
sion, and  under  protest,  for  licenses  under  that  ordinance 
for  twelve  steam  tugs  of  which  he  was  the  manager  and 
owner.  The  action  was  commenced  in  the  Circuit  Court 
of  Cook  County,  Illinois,  and  was  tried  by  the  court  with- 
out the  intervention  of  a  jury,  by  stipulation  of  parties. 

*  Reported  in  147  U.  S.  396. 


The  court  sustained  the  validity  of  the  ordinance  of  Chi- 
cago and  gave  judgment  for  the  defendant.  On  appeal 
from  that  judgment  to  the  Appellate  Court  for  the  First 
District  of  the  State,  the  judgment  was  affirmed  and  the 
case  was  thereupon  brought  to  this  court  upon  writ  of 
error.  Other  facts  material  to  the  case  are  stated  in  the 
opinion  of  the  court. 

Mr.  Justice  Field  delivered  the  opinion. 

The  question  presented  for  determination  is  the  valid- 
ity of  the  ordinance  of  the  city  of  Chicago  exacting  a 
license  from  the  plaintiff  for  the  privilege  of  navigating 
the  Chicago  River  and  its  branches  by  tug-boats  owned 
and  controlled  by  him.  The  Chicago  River  is  a  navi- 
gable stream,  and  its  waters  connect  with  the  harbor  of 
Chicago,  and  the  vessels  navigating  the  river  and  harbor 
have  access  by  them  to  Lake  Michigan,  and  the  States 
bordering  on  the  lake  and  connecting  lakes  and  rivers. 
The  tugs  in  question,  from  the  owner  of  which  the 
license  fees  were  exacted,  were  enrolled  and  licensed  in 
the  coasting  trade  of  the  United  States,  under  the  provi- 
sions of  the  Revised  Statutes  prescribing  the  conditions 
of  such  license  and  enrolment.  The  license  is  in  the 
form  contained  in  section  4321  of  the  Revised  Statutes, 
in  Title  L,  under  the  head  of  "The  Regulations  of  Ves- 
sels in  Domestic  Commerce."  It  declares  that  William 
Harman,  managing  owner,  of  Chicago,  having  given 
bond  that  the  steam  tug  (naming  it  and  her  tonnage) 
shall  not  be  employed  in  any  trade  while  this  license 
shall  continue  in  force,  whereby  the  revenue  of  the  United 
States  shall  be  defrauded,  and  having  also  sworn  that 
this  license  shall  not  be  used  for  any  other  vessel,  nor  for 
any  other  employment  than  herein  specified,  the  license 
is  hereby  granted  for  such  steam  tug  (naming  it),  to  be 
employed  in  carrying  on  the  coasting  and  foreign  trade, 
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for  one  year  from  the  date  thereof.  The  license  is  given 
by  the  collector  of  customs  of  the  district,  under  his 
hand  and  seal.  The  licenses  for  the  several  tugs  were  in 
this  form,  differing  from  each  other  only  in  the  name  of 
the  tug  licensed  and  its  tonnage.  The  licenses  confer  a 
right  upon* the  owner  of  the  steam  tugs  to  navigate  with 
them  the  rivers  and  the  waters  of  the  United  States  for 
one  year,  which  includes  the  river  and  harbor  of  Chicago, 
Lake  Michigan,  and  connecting  rivers  and  lakes.  It  ap- 
pears from  the  record  that  at  the  time  the  license  fees  in 
controversy  were  exacted,  these  tugs  were  actually  en- 
gaged in  the  coasting  and  foreign  trade,  and  in  towing 
vessels  engaged  in  interstate  commerce,  from  Lake  Michi- 
gan to  the  Chicago  River  and  its  branches,  and  in  towing 
vessels  similarly  engaged  from  the  river  into  the  lake. 

In  Gibbons  v.  Ogden,  9  Wheat.  1,  213,  this  court  held 
that  vessels  enrolled  and  licensed  pursuant  to  the  laws  of 
the  United  States,  as  these  tugs  were,  had  conferred  upon 
them  as  full  and  complete  authority  to  carry  on  this  trade 
as  it  was  in  the  power  of  Congress  to  confer. 

The  language  of  the  court  in  that  case  respecting  the 
first  section  of  the  act  then  under  consideration  is  equally 
applicable  to  the  provisions  of  section  4311  of  Title  L  of 
the  Revised  Statutes.  This  latter  section  declares  that 
"vessels  of  twenty  tons  and  upward,  enrolled  in  pur- 
suance of  this  Title,  and  having  a  license  in  force,  or 
vessels  of  less  than  twenty  tons,  which,  although  not 
enrolled,  have  a  license  in  force  as  required  by  this  Title, 
and  no  others,  shall  be  deemed  vessels  of  the  United 
States,  entitled  to  the  privileges  of  vessels  employed  in 
the  coasting  trade  or  fisheries."  The  first  section  of  the 
act  mentioned  in  Gibbons  v.  Ogden  is  substantially  the 
same  as  the  above  section  4311,  and,  referring  to  the 
privileges  conferred  by  it,  the  court  said :  "  These  privi- 
leges cannot  be  separated  from  the  trade,  and  cannot  be 
enjoyed,  unless  the  trade  may  be  prosecuted.  The  grant 


of  the  privilege  is  an  idle,  empty  form,  conveying 
nothing,  unless  it  convey  the  right  to  which  the  privilege 
is  attached,  and  in  the  exercise  of  which  its  whole  value 
consists.  To  construe  these  words  otherwise  than  as  en- 
titling the  ships  or  vessels  described,  to  carry  on  the 
coasting  trade,  would  be,  we  think,  to  disregard  the 
apparent  intent  of  the  act." 

The  business  in  which  the  tugs  of  the  plaintiff  were 
engaged  is  similar  to  that  of  the  vessels  mentioned  in 
Foster  v.  Davenport,  22  How.  244.  In  that  case  a  steam- 
boat was  employed  as  a  lighter  and  tow-boat  in  waters  in 
the  State  of  Alabama.  It  was,  therefore,  insisted  that 
she  was  engaged  exclusively  in  domestic  trade  and  com- 
merce, and  consequently  the  case  could  be  distinguished 
from  the  preceding  one  of  Sinnot  v.  Davenport,  22  How. 
227,  argued  with  it,  in  which  a  law  of  Alabama,  passed 
in  1854,  requiring  the  owners  of  steamboats  navigating 
the  waters  of  the  State,  before  leaving  the  port  of  Mobile, 
to  file  a  statement  in  writing  in  the  office  of  the  probate 
judge  of  Mobile  County  setting  forth  the  name  of  the  ves- 
sel, the  name  of  the  owner  or  owners,  his  or  their  place  or 
places  of  residence,  and  the  interest  each  had  in  the  ves- 
sel, was  held  to  be  in  conflict  with  the  act  of  Congress 
passed  in  February,  1793,  so  far  as  the  State  law  was 
brought  to  bear  upon  a  vessel  which  had  taken  out  a 
license,  and  was  duly  enrolled  under  the  act  of  Congress 
for  carrying  on  the  coasting  trade.  But  Mr.  Justice  Nel- 
son, speaking  for  the  court,  replied  as  follows:  "It  is 
quite  apparent,  from  the  facts  admitted  in  the  case,  that 
this  steamboat  was  employed  in  aid  of  vessels  engaged 
in  the  foreign  or  coastwise  trade  and  commerce  of  the 
United  States,  either  in  the  delivery  of  their  cargoes,  or 
in  towing  the  vessels  themselves  to  the  port  of  Mobile. 
The  character  of  the  navigation  and  business  in  which 
it  was  employed  cannot  be  distinguished  from  that  in 
which  the  vessels  it  towed  or  unloaded  were  engaged. 


The  lightering  or  towing  was  but  the  prolongation  of  the 
voyage  of  the  vessels,  assisted  to  their  port  of  destination. 
The  case,  therefore,  is  not  distinguishable  in  principle 
from  the  one  above  referred  to." 

In  the  present  case  a  neglect  or  refusal  of  the  owner  of 
the  tugs  to  pay  the  license  required  by  the  ordinance 
subjects  him  to  the  imposition  of  a  fine.     His  only  alter- 
native is  to  pay  the  fine,  or  the  use  of  his  tugs  in  their 
regular  business  will  be  stopped.     Of  course  the  ordi- 
nance, if  constitutional  and  operative,  has  the  effect  to 
restrain  the  use  of  the  vessels  in  the  legitimate  commerce 
for  which    they   are  expressly  licensed   by  the   United 
States.     It  would  be  a  burden  and  restraint  upon   that 
commerce,  which  is  authorized  by  the  United  States,  and 
over  which  Congress  has  control.     No  State  can  interfere 
with  it,  or  put  obstructions  upon  it,  without  coming  in 
conflict  with  the  supreme  authority  of  Congress.     The 
requirements  that  every  steam  tug,  barge  or  tow-boat, 
towing  vessels  or  craft  for  hire  in  the  Chicago  River  or 
its  branches  shall  have  a  license  from  the  city  of  Chicago, 
is  equivalent  to    declaring   that   such  vessels  shall   not 
enjoy  the  privileges  conferred  by  the  United  States,  ex- 
cept upon  the  conditions  imposed  by  the  city.     This  ordi- 
nance is,  therefore,  plainly  and  palpabty  in  conflict  with 
the  exclusive  power  of  Congress  to  regulate  commerce, 
interstate  and  foreign.     The  steam  tugs  are  not  confined 
to  any  one  particular  locality,   but  may  carry  on   the 
trade  for  which  they  are  licensed  in  any  of  the  ports  and 
navigable  rivers  of  the  United  States.     They  may  pass 
from   the   river  and   harbor  of  Chicago  to  any  port  on 
Lake   Michigan,  or  other    lakes   and    rivers    connected 
therewith.     As  justly  observed  by  counsel :    The  citizen 
of  any  of  the  States  bordering  on  the  Lakes  who  with 
his  tug-boat,  also  enrolled  and  licensed  for  the  coasting 
trade,  may  wish  to  tow  his  or  his  neighbor's  vessel,  must, 
according  to  the  ordinance,  before  he  can   tow  it  into 
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Chicago  River,  or  any  of  its  branches,  obtain  a  license 
from  the  city  of  Chicago  to  do  so.  The  license  of  the 
United  States  would  be  insufficient  to  give  him  free 
access  to  those  waters. 

In  Moran  v.  New  Orleans,  112  U.  S.  69,  74,  a  law  of 
Louisiana  authorized  the  city  of  New  Orleans  to  levy  and 
collect  a  license  upon  all  persons  pursuing  any  trade, 
profession  or  calling,  and  to  provide  for  its  collection, 
and  the  council  of  that  city  passed  an  ordinance  to  estab- 
lish the  rate  of  licenses  for  professions,  callings  and  other 
business  for  the  year  1880,  and,  among  others,  provided 
that  every  member  of  a  firm  or  company,  other  agency, 
person  or  corporation,  owning  and  running  tow-boats  to 
and  from  the  Gulf  of  Mexico,  should  pay  a  license  fee  of 
$500.  The  owner  of  two  steam  propellers,  measuring 
over  one  hundred  tons,  duly  enrolled  and  licensed  at  the 
port  of  New  Orleans  under  the  law  of  the  United  States, 
for  the  coasting  trade,  employed  them  as  tug-boats  in 
taking  vessels  from  the  sea  up  the  river  to  New  Orleans, 
and  from  that  port  to  the  sea.  The  city  of  New  Orleans 
brought  an  action  against  him  to  recover  the  license 
under  the  ordinance,  and  obtained  a  judgment  in  its 
favor,  which,  on  appeal,  was  affirmed  by  the  Supreme 
Court  of  the  State.  Being  brought  to  this  court  the 
judgment  was  reversed,  with  directions  to  the  court  below 
to  dismiss  the  action  of  the  city.  In  deciding  the  case 
this  court,  speaking  by  Mr.  Justice  Matthews,  said  of  the 
license  exacted :  "  It  is  a  charge  explicitly  made  as  the 
price  of  the  privilege  of  navigating  the  Mississippi  River, 
between  New  Orleans  and  the  Gulf,  in  the  coastwise  trade, 
as  the  condition  on  which  the  State  of  Louisiana  consents 
that  the  boats  of  the  plaintiff  in  error  may  be  employed 
by  him  according  to  the  terms  of  the  license  granted 
under  the  authority  of  Congress.  The  sole  occupation 
sought  to  be  subjected  to  the  tax  is  that  of  using  and  en- 
joying the  license  of  the  United  States  to  employ  these 


particular  vessels  in  the  coasting  trade;  and  the  State 
thus  seeks  to  burden  with  an  exaction,  fixed  at  its  own 
pleasure,  the  very  right  to  which  the  plaintiff  in  error  is 
entitled  under,  and  which  he  derives  from,  the  Constitu- 
tion and  laws  of  the  United  States.  The  Louisiana 
statute  declares  expressly  that  if  he  refuses  or  neglects  to 
pay  the  license  tax  imposed  upon  him  for  using  his  boats 
in  this  way,  he  shall  not  be  permitted  to  act  under  and 
avail  himself  of  the  license  granted  by  the  United  States, 
but  may  be  enjoined  from  so  doing  by  judicial  process. 
The  conflict  between  the  two  authorities  is  direct  and  ex- 
press. What  the  one  declares  may  be  done  without  the 
tax,  the  other  declares  shall  not  be  done  except  upon 
payment  of  the  tax.  In  such  an  opposition,  the  only 
question  is,  which  is  the  superior  authority?  and  reduced 
to  that,  it  furnishes  its  own  answer." 

In  the  light  of  these  decisions,  and  many  others  to  the 
same  effect  might  be  cited,  there  can  be  no  question  as  to 
the  invalidity  of  the  ordinance  under  consideration,  un- 
less its  validity  can  be  found  in  the  alleged  expenditures 
of  the  city  of  Chicago  in  deepening  and  improving  the 
river.  It  is  upon  such  alleged  ground  that  the  court 
below  sustained  the  judgment  and  upheld  the  validity  of 
the  ordinance,  and  it  is  upon  that  ground  that  it  is 
sought  to  support  the  judgment  in  this  court. 

The  decisions  of  this  court  in  Huse  v.  Glover,  119  U.  S. 
543,  and  in  Sands  v.  Manistee  River  Improvement  Co.  123 
U.  S.  288,  are  particularly  referred  to  and  relied  upon. 
The  attempt  is  made  to  assimilate  the  present  case  to 
those  cases  from  the  fact  that  it  is  conceded  that  the  Chi- 
cago River  is  from  time  to  time  deepened  for  navigation 
purposes  by  dredging  under  the  direction  and  at  the  ex- 
pense of  the  city.  The  license  fee  provided  for  in  the 
ordinance  of  the  city  is  treated  as  in  the  nature  of  a  toll 
or  compensation  for  the  expenses  of  deepening  the  river. 
But  the  plain  answer  to  this  position  is  that  the  license 


fee  is  not  exacted  upon  any  such  ground,  nor  is  any  sug- 
gestion made  that  any  special  benefit  has  arisen  or  can 
arise  to  the  tugs  in  question  by  the  alleged  deepening  of 
the  river.  The  license  is  not  exacted  as  a  toll  or  com- 
pensation for  any  specific  improvement  of  the  river,  of 
which  the  steam  barges  or  tugs  have  the  benefit,  but  is 
exacted  for  the  keeping,  use  or  letting  to  hire  of  any 
steam  tug,  or  barge  or  tow-boat,  for  towing  vessels  or 
craft  into  the  Chicago  River,  its  branches  or  slips  con- 
nected therewith.  The  business  of  the  steam  barge  or 
tow-boat  is  to  aid  the  movement  of  vessels  in  the  river 
and  its  branches  and  adjacent  waters ;  that  is,  to  aid  the 
commerce  in  which  such  vessels  are  engaged. 

As  said  by  this  court  in  Foster  v.  Davenport,  22  How. 
244,  from  which  we  have  quoted  above,  the  character  of 
the  navigation  and  business  in  which  the  steam  barges  or 
tug-boats  are  employed  cannot  be  distinguished  from 
that  in  which  the  vessels  towed  are  engaged.  In  Huse  v. 
Glover,  119  U.  S.  543,* 548,  the  legislature  of  Illinois  had, 
by  various  acts,  adopted  measures  for  improving  the  navi- 
gation of  the  Illinois  River,  including  the  construction  of 
a  lock  and  dam  at  two  places  on  the  river,  and  for  that 
purpose  created  a  board  of  canal  commissioners  and  in- 
vested them  with  authority  to  superintend  the  construc- 
tion of  the  locks  and  canals,  to  control  and  manage  them 
after  their  construction,  and  to  prescribe  reasonable  rates 
of  toll  for  the  passage  of  vessels  through  the  locks.  The 
works  were  constructed  at  an  expense  of  several  hundred 
thousand  dollars,  which  was  borne  principally  by  the 
State,  although  the  United  States  bore  a  part  of  it,  suffi- 
cient to  testify  to  their  consent  and  approval  of  the  work ; 
and  the  commissioners  prescribed  rates  of  toll  for  the 
passage  of  vessels  through  the  locks,  the  rates  being  fixed 
per  ton  according  to  the  tonnage  measurement  of  the 
vessels  and  the  amount  of  freight  carried.  Certain  par- 
ties engaged  in  the  ice  trade,  and  employing  several  ves- 
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sels  in  transporting  ice  on  the  river  and  thence  by  the 
Mississippi  and  other  navigable  streams  to  St.  Louis  and 
other  Southern  markets,  all  of  which  vessels  were  licensed 
and  registered  under  the  act  of  Congress,  filed  a  bill 
alleging  that,  prior  to  the  construction  of  the  dams,  the 
complainants  were  able  to  navigate  the  river  without  in- 
terruption, except  such  as  was  incident  to  the  ordinary 
use  of  the  channel  in  its  natural  state ;  that  said  dams 
were  an  impediment  to  the  free  navigation  of  the  river ; 
that  for  the  construction  of  the  locks  they  were  charged 
and  paid  duties  upon  the  tonnage  measurement  of  their 
steamboats  and  other  vessels,  amounting  to  about  five 
thousand  dollars;  and  that  similar  charges  would  be 
made  upon  subsequent  shipments.  And  the  bill  alleged 
that  the  imposition  of  the  tolls  and  tonnage  duties  was  in 
violation  of  article  four  of  the  ordinance  for  the  govern- 
ment of  the  territory  of  the  United  States  northwest  of 
the  Ohio  River,  passed  July  13,  1787,  which  provides 
"that  the  navigable  waters  leading  into  the  Mississippi 
and  St.  Lawrence  and  the  carrying  places  between  the 
same  shall  be  a  common  highway  and  forever  free,  as 
well  to  the  inhabitants  of  the  territory  as  to  citizens  of 
the  United  States,  and  those  of  any  other  States  that  may 
be  admitted  into  the  confederacy  without  any  tax,  impost 
or  duty  therefor,"  and  of  the  article  of  the  Constitution 
prohibiting  the  imposition  of  a  tonnage  duty  by  any 
State  without  the  consent  of  Congress.  The  bill  there- 
fore prayed  that  the  canal  commissioners  and  persons 
acting  under  them  might  be  restrained  from  exacting 
any  tonnage  duties  or  other  charges  for  the  passage  of 
their  steamboats  or  barges  and  other  vessels  used  by  them 
in  navigating  the  Illinois  River,  and  from  interfering  in 
any  manner  with  the  free  navigation  of  the  river  in  the 
course  of  theii^business.  The  Circuit  Court  of  the  United 
States  sustained  the  validity  of  the  statute  and  this  court 
affirmed  its  judgment.  In  its  opinion  this  court  said: 
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"The  exaction  of  tolls  for  passage  through  the  locks  is 
as  compensation  for  the  use  of  artificial  facilities  con- 
structed, not  as  an  impost  upon  the  navigation  of  the 
stream.  The  provision  of  the  clause  that  the  navigable 
streams  should  be  highways  without  any  tax,  impost  or 
duty,  has  reference  to  their  navigation  in  their  natural 
state.  It  did  not  contemplate  that  such  navigation  might 
not  be  improved  by  artificial  means,  by  the  removal  of 
obstructions,  or  by  the  making  of  dams  for  deepening  the 
waters,  or  by  turning  into  the  rivers  waters  from  other 
streams  to  increase  their  depth.  For  outlays  caused  by 
such  works  the  State  may  exact  reasonable  tolls.  They 
are  like  charges  for  the  use  of  wharves  and  docks  con- 
structed to  facilitate  the  landing  of  persons  and  freight, 
and  the  taking  them  on  board,  or  for  the  repair  of  ves- 
sels. 

"  The  State  is  interested  in  the  domestic  as  well  as  in 
the  interstate  and  foreign  commerce  conducted  on  the 
Illinois  River;  and  to  increase  its  facilities,  and  thus  aug- 
ment its  growth,  it  has  full  power.  It  is  only  when,  in 
the  judgment  of  Congress,  its  action  is  deemed  to  en- 
croach upon  the  navigation  of  the  river  as  a  means  of 
interstate  and  foreign  commerce,  that  that  body  may  in- 
terfere and  control  or  supersede  it.  If,  in  the  opinion  of 
the  State,  greater  benefit  would  result  to  her  commerce 
by  the  improvements  made  than  by  leaving  the  river  in 
its  natural  state — and  on  that  point  the  State  must  neces- 
sarily determine  for  itself — it  may  authorize  them,  al- 
though increased  inconvenience  and  expense  may  thereby 
result  to  the  business  of  individuals.  The  private  incon- 
venience must  yield  to  the  public  good." 

We  adhere  to  the  doctrine  thus  declared.  It  was  not 
new  when  stated  in  the  case  mentioned.  It  had  been 
often  announced,  though  perhaps,  not  with  as  much  ful- 
ness. That  case  differs  essentially  from  the  one  before 
us.  It  pointed  out  distinctly  the  nature  of  the  improve- 


11 

ment;  the  benefit  which  it  extended  to  vessels  was  readily 
perceptible,  and  no  principle  was  violated,  and  no  control 
of  Congress  over  commerce,  interstate  or  foreign,  was  im- 
paired thereby.  Congress  by  its  contribution  to  the  work 
had  assented  to  it.  The  navigation  of  the  river  was  im- 
proved and  facilitated,  and  those  thus  benefited  were 
required  to  pay  a  reasonable  toll  for  the  increased  facili- 
ties afforded.  Nothing  of  this  kind  is  mentioned  for  con- 
sideration in  the  ordinance  of  Chicago.  The  license  fee 
is  a  tax  for  the  use  of  navigable  waters,  not  a  charge  by 
way  of  compensation  for  any  specific  improvement.  The 
grant  to  the  city  under  which  the  ordinance  was  passed  is 
a  general  one  to  all  municipalities  of  the  State.  Waters 
navigable  in  themselves  in  a  State,  and  connecting  with 
other  navigable  waters  so  as  to  form  a  waterway  to  other 
States  or  foreign  nations,  cannot  be  obstructed  or  impeded 
so  as  to  impair,  defeat  or  place  any  burden  upon  a  right 
to  their  navigation  granted  by  Congress.  Such  right  the 
defendants  had  from  the  fact  that  their  steam  barges  and 
tow-boats  were  enrolled  and  licensed,  as  stated,  under  the 
laws  of  the  United  States. 

The  case  of  Sands  v.  Manistee  River  Improvement  Co. 
123  U.  S.  128,  does  not  have  any  bearing  upon  the  case 
under  consideration.  The  Manistee  River  is  wholly 
within  the  State  of  Michigan,  and  its  improvement 
consisted  in  the  removal  of  obstacles  to  the  floating 
of  logs  and  lumber  down  the  stream,  principally  by 
the  cutting  of  new  channels  at  different  points  and 
confining  the  waters  at  other  points  by  embankments. 
The  statute  under  which  the  improvement  company  was 
organized  contained  various  provisions  to  secure  a  careful 
consideration  of  the  improvements  proposed  and  of  their 
alleged  benefit  to  the  public,  and,  if  adopted,  their  proper 
construction,  and  also  for  the  establishment  of  tolls  to  be 
charged  for  their  use.  When  the  case  came  before  this 
court  it  was  held  that  the  internal  commerce  of  a  State, 
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that  is,  the  commerce  which  is  wholly  confined  within  its 
limits,  is  as  much  under  its  control  as  foreign  or  inter- 
state commerce  is  under  the  control  of  the  general 
government,  and,  to  encourage  the  growth  of  that  com- 
merce and  render  it  safe,  States  might  provide  for  the 
removal  of  obstructions  from  their  rivers  and  harbors 
and  deepen  their  channels  and  improve  them  in  other 
ways,  and  levy  a  general  tax  or  toll  upon  those  who  use 
the  improvements  to  meet  their  cost,  provided  the  free 
navigation  of  the  waters,  as  permitted  b}^  the  laws  of  the 
United  States,  was  not  impaired,  and  provided  any  sys- 
tem for  the  improvement  of  their  navigation  instituted 
by  the  general  government  was  not  defeated.  No  legisla- 
tion of  Congress  was,  by  the  statute  of  Michigan,  in  that 
case  interfered  with,  nor  any  right  conferred,  under  the 
legislation  of  Congress^  in  the  navigation  of  the  river  by 
licensed  or  enrolled  vessels,  impaired,  defeated  or  bur- 
dened in  any  respect.  It  was  the  improvement  of  a  river 
wholly  within  the  State,  and,  therefore,  until  Congress 
took  action  on  the  subject,  wholly  under  the  control  o. 
the  authorities  of  the  State.  County  of  Mobile  v.  Kimball 
102  U.  S.  691,  699;  Escanaba  Co.'v.  Chicago,  107  U.  Sf 
678. 

It  follows  from  the  views  expressed  that  the  judgment 
of  the  Supreme  Court  of  Illinois  should  have  been  for  the 
plaintiff  below,  the  plaintiff  in  error  here.  Its  judgment 
will,  therefore,  be 

.  Reversed  and  the  cause  remanded  to  that  court  for  further 
proceedings  not  inconsistent  with  this  opinion. 


Jurisdiction  over  proceedings  to  quiet  title  and  prevent  litigation 
is  inherent  in  courts  of  equity ;  and  the  legislature  can  re- 
move restrictions  imposed  by  the  courts  upon  its  exercise. 


OPINION 

OF  THE 

UNITED    STATES    SUPREME    COURT 

IN 

HOLLAND  v   CHALLEN, 

DELIVERED   BY 

.  JUSTICE 

At   October  Term,  1883* 


Bill  in  equity  to  quiet  title.  Plaintiff  claimed  under  a 
tax  sale,  but  did  not  aver  possession.  Defendant  was 
owner  prior  to  the  tax  sale.  The  bill  charged : 

"  That  said  defendant  is  contriving  now  to  wrong  and 
injure  your  orator  in  the  premises  by  claiming  to  be  the 
owner  of  said  real  estate,  and  by  trying  to  obtain,  take, 
and  keep  possession  thereof,  and  by  denying  and  slander- 
ing your  orator's  title  to  and  his  right  of  possession 
thereof,  all  of  which  acts,  doings,  and  pretences  of  said 
defendant  are  contrary  to  equity  and  good  conscience, 
and  tend  to  the  manifest  wrong,  injury,  and  oppression 
of  your  orator  in  the  premises." 

The  defendants  demurred,  and  the  court  below  dis- 
missed the  bill.  The  plaintiff  appealed. 

*  Reported  in  110  U.  S.  15. 


Mr.  Justice  Field  delivered  the  opinion  of  the  court. 

This  is  a  suit  in  equity  to  quiet  the  title  of  the  plain- 
tiff to  certain  real  property  in  Nebraska  as  against  the 
claim  of  the  defendant  to  an  adverse  estate  in  the  premises. 
It  is  founded  upon  a  statute  of  that  State  which  provides : 

"  That  an  action  may  be  brought  and  prosecuted  to 
final  decree,  judgment,  or  order  by  any  person  or  persons, 
whether  in  actual  possession  or  not,  claiming  title  to  real 
estate,  against  any  person  or  persons  who  claim  an  ad- 
verse estate  or  interest  therein,  for  the  purpose  of  deter- 
mining such  estate  or  interest  and  quieting  the  title  to 
such  real  estate." 

The  bill  alleges  that  the  plaintiff  is  the  owner  in  fee 
simple  and  entitled  to  the  possession  of  the  real  prop- 
erty described.  It  then  sets  forth  the  origin  of  his  title, 
particularly  specifying  the  deeds  by  which  it  was  ob- 
tained, and  alleges  that  the  defendant  claims  an  adverse 
estate  or  interest  in  the  premises ;  that  the  claim  so  af- 
fects his  title  as  to  render  a  sale  or  other  disposition  of 
the  property  impossible,  and  that  it  disturbs  him  in  his 
right  of  possession.  It  therefore  prays  that  the  defend- 
ant may  be  required  to  show  the  nature  of  the  adverse 
estate  or  interest  claimed  by  her ;  that  the  title  of  the 
plaintiff  may  be  adjudged  valid  and  quieted  as  against 
her  and  parties  claiming  under  her,  and  his  right  of  pos- 
session be  thereby  assured ;  and  that  the  defendant  may 
be  decreed  to  have  no  estate  in  the  premises  and  "  be  en- 
joined from  in  any  manner  injuring  or  hindering"  the 
plaintiff  in  his  title  and  possession. 

The  defendant  demurred  to  the  bill,  on  the  ground 
that  the  plaintiff  had  not  made  or  stated  such  a  case  as 
entitled  him  to  the  discovery  or  relief  prayed.  The  court 
below  sustained  the  demurrer  and  dismissed  the  bill. 
From  this  decree  the  case  is  brought  here  on  appeal. 

It  does  not  appear  from  the  record  in  what  particulars 


it  was  contended  in  the  court  below  that  the  bill  is  de- 
fective, that  is,  in  what  respect  it  fails  to  show  a  right  to 
the  relief  prayed.  We  infer,  however,  from  the  briefs  of 
counsel,  that  the  same  positions  now  urged  in  support  of 
the  decree  were  then  urged  against  the  bill,  that  is,  that 
the  title  of  the  plaintiff  to  the  property  has  not  been  by 
prior  proceedings  judicially  adjudged  to  be  valid,  and 
that  he  is  not  in  possession  of  the  property — the  conten- 
tion of  the  defendant  being,  that  when  either  of  these 
conditions  exists,  a  court  of  equity  will  not  interpose  its 
authority  to  remove  a  cloud  upon  the  title  of  the  plain- 
tiff and  determine  his  right  to  the  possession  of  the 
property. 

The  statute  of  Nebraska  enlarges  the  class  of  cases  in 
which  relief  was  formerly  afforded  by  a  court  of  equity 
in  quieting  the  title  to  real  property.  It  authorizes  the 
institution  of  legal  proceedings  not  merely  in  cases  where 
a  bill  of  peace  would  lie,  that  is,  to  establish  the  title  of 
the  plaintiff  against  numerous  parties  insisting  upon  the 
same  right,  or  to  obtain  repose  against  repeated  litiga- 
tion of  an  unsuccessful  claim  by  the  same  party ;  but 
also  to  prevent  future  litigation  respecting  the  property 
by  removing  existing  causes  of  controversy  as  to  its  title, 
and  so-  embraces  cases  where  a  bill  quia  timet  to  remove 
a  cloud  upon  the  title  would  lie. 

A  bill  of  peace  against  an  individual  reiterating  an 
unsuccessful  claim  to  real  property  would  formerly  lie 
only  where  the  plaintiff  was  in  possession  and  his  right 
had,  been  sucessfully  maintained.  The  equity  of  the 
plaintiff  in  such  cases  arose  from  the  protracted  litiga- 
tion for  the  possession  of  the  property  which  the  action 
of  ejectment  at  common  law  permitted.  That  action 
being  founded  upon  a  fictitious  demise,  between  fictitious 
parties,  a  recovery  in  one  action  constituted  no  bar  to  an- 
other similar  action  or  to  any  number  of  such  actions.  A 
change  in  the  date  of  the  alleged  demise  was  sufficient  to 


support  a  new  action.  Thus  the  party  in  possession, 
though  successful  in  every  instance,  might  be  harassed 
and  vexed,  if  not  ruined,  by  a  litigation  constantly  re- 
newed. To  put  an  end  to  such  litigation  and  give  re- 
pose to  the  successful  party,  courts  of  equity  interfered 
and  closed  the  controversy.  To  entitle  the  plaintiff  to 
relief  in  such  cases,  the  concurrence  of  three  particulars 
was  essential :  He  must  have  been  in  possession  of  the 
property,  he  must  have  been  disturbed  in  its  possession 
by  repeated  actions  at  law,  and  he  must  have  established 
his  right  by  successive  judgments  in  his  favor.  Upon 
these  facts  appearing,  the  court  would  interpose  and  grant 
a  perpetual  injunction  to  quiet  the  possession  of  the 
plaintiff  against  any  further  litigation  from  the  same 
source.  It  was  only  in  this  way  that  adequate  relief 
could  be  afforded  against  vexatious  litigation  and  the  ir- 
reparable mischief  which  it  entailed.  Adams  on  Equity, 
202;  Pomeroy's  Equity  Jurisprudence,  §248  ;  Stark  v. 
Starrs,  6  Wall.  402  ;  Oartis  v.  Suiter,  15  Cal.  259;  Shepley 
v.  Rangeley,  2  Ware,  242  ;  Devonsher  v.  Newenham,  2  Scho- 
ales  &  Lef.  199. 

In  most  of  the  States  in  this  country,  and  Nebraska 
among  them,  the  action  of  ejectment  to  recover  the  pos- 
session of  real  property  as  existing  at  common  law  has 
been  abolished  with  all  its  fictions.  Actions  for  the 
possession  of  such  property  are  now  not  essentially  differ- 
ent in  form  from  actions  for  other  property.  It  is  no 
longer  necessary  to  allege  what  is  not  true  in  fact  and 
not  essential  to  be  proved.  The  names  of  the  real  con- 
testants must  appear  as  parties  to  the  action,  and  it  is 
generally  sufficient  for  the  plaintiff  to  allege  the  posses- 
sion or  seizin  by  him  of  the  premises  in  controversy,  or 
of  some  estate  therein,  on  some  designated  day,  the  sub- 
sequent entry  of  the  defendant,  and  his  withholding  of 
the  premises  from  the  plaintiff;  and  although  the  plain- 
tiff may  in  such  cases  recover,  when  a  present  right  of 


possession  is  established,  though  the  ownership  he  in 
another,  yet  such  right  may  involve,  and  generally  does 
involve,  a  consideration  of  the  actual  ownership  of  the 
property;  and  in  such  cases  the  judgment  is  as  much  a 
bar  to  future  litigation  between  the  parties  with  respect 
to  the  title  as  a  judgment  in  other  actions  is  a  bar  to  fu- 
ture litigations  upon  the  subjects  determined.  Where 
this  new  form  of  action  is  adopted,  and  this  rule  as  to 
the  effect  of  a  judgment  therein  obtains,  there  can  be  no 
necessity  of  repeated  adjudications  at  law  upon  the  right 
of  the  plaintiff  as  a  preliminary  to  his  invoking  the  juris- 
diction of  a  court  of  equity  to  quiet  his  possession  against 
an  asserted  claim  to  the  property. 

A  bill  quia  timet,  or  to  remove  a  cloud  upon  the  title 
of  real  estate,  differed  from  a  bill  of  peace  in  that  it  did 
not  seek  so  much  to  put  an  end  to  vexatious  litigation 
respecting  the  property,  as  to  prevent  future  litigation  by 
removing  existing  causes  of  controversy  as  to  its  title.  It 
was  brought  in  view  of  anticipated  wrongs  or  mischiefs, 
and  the  jurisdiction  of  the  court  was  invoked  because  the 
party  feared  future  injury  to  his  rights  and  interests. 
Story's  Equity,  §  826.  To  maintain  a  suit  of  this  char- 
acter it  was  generally  necessary  that  the  plaintiff'  should 
be  in  possession  of  the  property,  and  except  where  the  de- 
fendants were  numerous,  that  his  title  should  have  been 
established  at  law  or  be  founded  on  undisputed  evidence 
or  long  continued  possession.  Alexander  v.  Pendlcton,  8 
Cranch,  462 ;  Peirsoll  v.  Elliott,  6  Pet.  95 ;  Orton  v.  Smith, 
18  How.  263. 

The  statute  of  Nebraska  authorizes  a  suit  in  either  of 
these  classes  of  cases  without  reference  to  any  previous  ju- 
dicial determination  of  the  validity  of  the  plaintiff's  right, 
and  without  reference  to  his  possession.  Any  person 
claiming  title  to  real  estate,  whether  in  or  out  of  possession, 
may  maintain  the  suit  against  one  who  claims  an  adverse 
estate  or  interest  in  it,  for  the  purpose  of  determining 


6 

such  estate  and  quieting  the  title.  It  is  certainly  for  the 
interest  of  the  State  that  this  jurisdiction  of  the  court 
should  be  maintained,  and  that  causes  of  apprehended  liti- 
gation respecting  real  property,  necessarily  affecting  its  use 
and  enjoyment,  should  be  removed ;  for  so  long  as  they 
remain  they  will  prevent  improvement  and  consequent 
benefit  to  the  public.  It  is  a  matter  of  every-day  obser- 
vation that  many  lots  of  land  in  our  cities  remain  unim- 
proved because  of  conflicting  claims  to  them.  The  right- 
ful owner  of  a  parcel  in  this  condition  hesitates  to  place 
valuable  improvements  upon  it,  and  others  are  unwilling 
to  purchase  it,  much  less  to  erect  buildings  upon  it,  with 
the  certainty  of  litigation  and  possible  loss  of  the  whole. 
And  what  is  true  of  lots  in  cities,  the  ownership  of  WT Inch 
is  in  dispute,  is  equally  true  of  large  tracts  of  land  in  the 
country.  The  property  in  this  case,  to  quiet  the  title 
to  which  the  present  suit  is  brought,  is  described  in  the 
bill  as  unoccupied,  wild,  and  uncultivated  land.  Few 
persons  would  be  willing  to  take  possession  of  such  land, 
enclose,  cultivate  and  improve  it,  in  the  face  of  a  dis- 
puted claim  to  its  ownership.  The  cost  of  such  improve- 
ments would  probably  exceed  the  value  of  the  property. 
An  action  for  ejectment  for  it  would  not  lie,  as  it  has  no 
occupant :  and  if,  as  contended  by  the  defendant,  no  re- 
lief can  be  had  in  equity  because  the  party  claiming 
ownership  is  not  in  possession,  the  land  must  continue 
in  its  unimproved  condition.  It  is  manifestly  for  the  in- 
terest of  the  community  that  conflicting  claims  to  prop- 
erty thus  situated  should  be  settled,  so  that  it  may  be 
subjected  to  use  and  improvement.  To  meet  cases  of 
this  character,  statutes,  like  the  one  of  Nebraska,  have 
been  passed  by  several  States,  and  they  accomplish  a 
most  useful  purpose.  And  there  is  no  good  reason  why 
the  right  to  relief  against  an  admitted  obstruction  to  the 
cultivation,  use,  and  improvement  of  lands  thus  situated 
in  the  States  should  not  be  enforced  by  the  federal  courts, 


when  the  controversy  to  which  it  may  give  rise  is  be- 
ween  citizens  of  different  States. 

In  Clarke  v.  Smith,  13  Pet.  195,  a  doctrine  is  declared, 
with  reference  to  the  legislation  of  Kentucky  as  to  the 
removal  of  clouds  upon  titles  to  land,  which  seems  to 
us  to  be  applicable  here,  and  to  be  decisive  of  this  point. 
A  law  of  that  State,  regulating  proceedings  in  the  courts 
of  chancery,  provided : 

"  That  any  person  having  both  the  legal  title  to  and 
possession  of  land  may  institute  a  suit  against  any  other 
person  setting  up  a  claim  thereto,  and  if  the  complainant 
shall  be  able  to  establish  his  title  to  such  land,  the  de- 
fendant shall  be  decreed  to  release  his  claim  thereto,  and 
pay  the  complainant  his  costs,  unless  the  defendant  shall 
by  answer  disclaim  all  title  to  such  lands,  and  offer  to 
give  such  release  to  the  complainant." 

Under  that  act  the  complainant  Clark  filed  a  bill  in 
the  Circuit  Court  of  the  United  States  to  compel  the  de- 
fendant to  release  the  title  claimed  by  him  to  certain 
lands,  under  patents  from  the  State  of  Kentucky,  ob- 
tained years  after  the  registration  of  the  survey  of  the  an- 
cestor of  the  complainant  and  patent  to  him.  The  Circuit 
Court  heard  the  evidence  of  the  parties  as  to  their  respec- 
tive claims,  and  was  of  opinion  that  the  complainant  had 
established  a  legal  title  to  the  premises  under  a  valid  grant 
from  the  commonwealth,  and  was  in  possession  at  the 
commencement  of  the  suit,  and  that  the  defendant  had 
not  shown  any  right  or  title,  either  in  law  or  in  equity, 
to  the  land  or  any  part  of  it;  but  being  divided  in 
opinion  on  the  question  of  the  jurisdiction  of  the  court  to 
compel  the  defendant  to  execute  a  conveyance,  the  bill 
was  dismissed.  On  the  case  coming  here,  the  decree  be- 
low was  reversed.  In  giving  its  decision  this  court  re- 
ferred to  the  unsettled  condition  of  titles  in  Kentucky, 
and  observed  that — 
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"Conflicts  of  title  were  unfortunately  so  numerous  that 
no  one  knew  from  whom  to  buy  or  take  lands  with  safety, 
nor  could  improvements  be  made,  without  great  hazard, 
by  those  in  possession  who  had  conflicting  claims  hang- 
ing over  them,  and  which  might  thus  continue  for  half  a 
century ;  the  writ  of  right  being  limited  to  fifty  years  in 
some  cases,  that  is,  where  it  was  brought  upon  the  seizin 
of  an  ancestor  or  predecessor,  and  to  thirty  years  if  on  the 
demandant's  own  seizin.  During  all  which  time  the  party 
in  possession  had  no  power  to  litigate,  much  less  to  settle 
the  title  at  law,  though  he  might  be  harassed  by  many 
actions  of  ejectment  and  his  peace  and  property  destroyed, 
although  always  successful,  by  no  means  an  uncommon 
occurrence.  This  evil  it  was  the  object  and  policy  of  the 
legislature  to  cure,  not  so  much  by  prescribing  a  mode  of 
proceeding  as  by  conferring  a  right  on  him  who  had  the 
better  title  and  the  possession  to  draw  to  him  the  out- 
standing inferior  claims."  And  again  :  "  Kentucky  has 
the  undoubted  power  to  regulate  and  protect  individual 
rights  to  her  soil  and  to  declare  what  should  form  a  cloud 
on  titles;  and,  having  so  declared,  the  Courts  of  the 
United  States,  by  removing  such  clouds,  are  only  apply- 
ing an  old  process  to  anew  equity  created  by  the  legisla- 
ture, having  its  origin  in  the  peculiar  condition  of  the 
country."  "The  State  legislatures,"  the  court  added,  "cer- 
tainly have  no  authority  to  prescribe  the  forms  and  modes 
of  proceeding  in  the  courts  of  the  United  States,  but  hav- 
ing created  a  right,  and  at  the  same  time  prescribed 
the  remedy  to  enforce  it,  if  the  remedy  prescribed  is  sub- 
stantially consistent  with  the  ordinary  modes  of  proceed- 
ing on  the  chancery  side  of  the  federal  courts,  no  reason 
exists  why  it  should  not  be  pursued  in  the  same  form  as 
in  the  State  court ;  on  the  contrary,  propriety  and  con- 
venience suggest  that  the  practice  should  not  materially 
differ  where  titles  to  lands  are  the  subjects  of  investiga- 
tion. And  such  is  the  constant  course  of  the  federal 
courts." 

The  opinion  concludes  with  the  observation  : 

"  That  when  investigating  and  decreeing  on  titles  in 
this  country  we  must  deal  with  them  in  practice  as  we 
find  them,  and  accommodate  our  modes  of  proceeding,  in 


a  considerable  degree,  to  the  nature  of  the  case  and  the 
character  of  the  equities  involved  in  the  controversy,  so 
as  to  give  effect  to  State  legislation  and  State  policy;  not 
departing,  however,  from  what  legitimately  belongs  to 
the  practice  of  a  court  of  chancery." 

That  case  differs  from  the  one  at  bar  in  that  the  com- 
plainant was  in  possession  of  the  premises  at  the  com- 
mencement of  the  suit,  and  the  law  of  Kentucky  gave 
the  right  to  the  relief  claimed  only  to  persons  having 
both  the  legal  title  and  the  possession.  But  the  law  did 
not  require  that  such  possession  should  have  been  dis- 
turbed by  legal  proceedings  and  that  the  title  of  the 
plaintiff  should  be  sustained  in  them  by  judgments  in 
his  favor,  before  the  court  could  entertain  jurisdiction  of 
the  case  and  grant  the  relief  prayed;  and  therefore  no 
such  disturbance  of  his  possession  and  adjudication  sus- 
taining his  title  were  held  to  be  essential  to  the  mainten- 
ance of  the  suit.  If  the  jurisdiction  to  grant  the  relief 
prayed  remained  unaffected  when  the  legislature  had 
thus  dispensed  with  previous  legal  proceedings  affecting 
the  possession  of  the  plaintiff,  it  would  seem  to  follow 
that  the  jurisdiction  would  remain  unimpaired  if  posses- 
sion itself,  as  a  condition  of  the  institution  of  the  suit, 
was  also  dispensed  with. 

The  truth  is  that  the  jurisdiction  to  relieve  the  holders 
of  real  property  from  vexatious  claims  to  it  casting  a 
cloud  upon  their  title,  and  thus  disturbing  them  in  its 
peaceable  use  and  enjoyment,  is  inherent  in  a  court  of 
equity ;  and  though  conditions  to  its  exercise  have  at 
different  times  been  prescribed  by  that  court,  both  in 
England  and  in  this  country,  they  may  at  any  time  be 
changed  or  dispensed  with  by  the  legislature  without  im- 
pairing the  general  authority  of  the  court.  Pomeroy's 
Equity  Jurisprudence,  §  1398.  The  equitable  rights  of 
parties  in  Nebraska  claiming  the  legal  title  to  real  prop- 
erty are  simply  enlarged  by  its  statute, 
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character.  And  the  language  used  by  this  court,  speak- 
ing by  Mr.  Justice  Bradley,  in  the  Broderick  Will  Case,  21 
Wall.  520,  is  appropriate  here :  "Whilst  it  is  true  that 
alterations  in  the  jurisdiction  of  the  State  courts  can  not 
affect  the  equitable  jurisdiction  of  the  Circuit  Courts  of 
the  United  States,  so  long  as  the  equitable  rights  them- 
selves remain,  yet  an  enlargement  of  equitable  rights 
may  be  administered  by  the  Circuit  Courts  as  well  as  by 
the  courts  of  the  State."  And  it  may  be  affirmed  of  this 
case,  what  was  said  as  probably  true  of  that  one,  that  it  is 
"  a  case  in  which  an  enlargement  of  equitable  rights  is 
effected,  although  presented  in  the  form  of  a  remedial 
proceeding."  "  Indeed,"  as  the  court  there  observed, 
"  much  of  equitable  jurisdiction  consists  of  better  and 
more  effective  remedies  for  attaining  the  rights  of  parties." 

No  adequate  relief  to  the  owners  of  real  property 
against  the  adverse  claims  of  parties  not  in  possession 
can  be  given  by  a  court  of  law.  If  the  holders  of  such 
claims  do  not  seek  to  enforce  them,  the  party  in  posses-^ 
sion,  or  entitled  to  the  possession — the  actual  owner  of 
the  fee — is  helpless  in  the  matter,  unless  he  can  resort  to 
a  court  of  equity. 

It  does  not  follow  that  by  allowing  in  the  federal  courts 
a  suit  for  relief  under  the  Statute  of  Nebraska,  controver- 
sies properly  cognizable  in  a  court  of  law  will  be  drawn 
into  a  court  of  equity.  There  can  be  no  controversy  at 
law  respecting  the  title  to  or  right  of  possession  of  real 
property  when  neither  of  the  parties  is  in  possession.  An 
action  at  law,  whether  in  the  ancient  form  of  ejectment 
or  in  the  form  now  commonly  used,  will  lie  only  against 
a  party  in  possession.  Should  suit  be  brought  in  the 
federal  court,  under  the  Nebraska  statute,  against  a  party 
in  possession,  there  would  be  force  in  the  objection  that 
a  legal  controversy  was  withdrawn  from  a  court  of  law; 
but  that  is  not  this  case,  nor  is  it  of  such  cases  we  are 
speaking.  Undoubtedly,  as  a  foundation  for  the  relief 
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sought  the  plaintiff  must  show  that  he  has  a  legal  title 
to  the  premises,  and  generally  that  title  will  be  exhibited 
by  conveyances  or  instruments  of  record,  the  construction 
and  effect  of  which  will  properly  rest  with  the  court. 
Such,  also,  will  generally  be  the  case  with  the  adverse 
estates  or  interests  claimed  by  others.  This  was  the 
character  of  the  proofs  establishing  the  title  of  the  com- 
plainant in  Clarke  v.  Smith,  already  cited.  But  should 
proofs  of  a  different  character  be  produced,  the  contro- 
versy would  still  be  one  upon  which  a  court  of  law  could 
not  act.  It  is  not  an  objection  to  the  jurisdiction  of  equity 
that  legal  questions  are  presented  for  consideration 
which  might  also  arise  in  a  court  of  law.  If  the  contro- 
versy be  one  in  which  a  court  of  equity  only  can  afford 
the  relief  prayed  for,  its  jurisdiction  is  unaffected  by  the 
character  of  the  questions  involved. 

In  the  present  case  the  plaintiff  claims  under  a  pur- 
chaser at  a  tax  sale  by  the  State,  to  whom  deeds  by  the 
treasurer  of  the  county  in  which  the  property  is  situated 
were  executed.  By  the  law  of  Nebraska  the  fee  of  real 
property,  and  not  merely  a  term  of  years,  may  be  sold  for 
unpaid  taxes.  A  certain  time  is  allowed  to  the  owner  to 
redeem  the  property  from  such  a  sale,  but  if  redemption 
is  not  made  within  the  period  designated,  a  deed  is  exe- 
cuted by  the  treasurer  of  the  county  to  the  purchaser,  and 
such  deed  vests  in  him  the  right,  title  and  estate  of  the 
former  owner  of  the  land  and  also  of  the  State  and  county, 
and  is  evidence  in  all  courts  that  the  property  con- 
veyed was  subject  to  the  taxes  for  the  years  stated  ;  that 
they  were  not  paid,  and  that  redemption  was  not  made 
before  the  sale ;  that  the  property  had  been  properly 
listed  and  assessed  and  the  taxes  properly  levied ;  that 
the  property  was  advertised  for  sale  in  the  manner  and 
for  the  length  of  time  required,  and  was  sold  as  stated  in 
the  deed,  and  that  the  grantee  named  was  the  purchaser 
or  assignee  of  the  purchaser  of  the  property ;  and,  indeed, 
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that  all  the  prerequisites  of  the  law  had  been  complied 
with  by  the  officers  whose  duty  it  was  to  have  taken  any 
part  in  the  transaction  relating  to  or  affecting  the  title 
conveyed.  No  person  is  permitted  to  question  the  title 
thus  acquired  without  showing  that  he  had  title  to  the 
property  at  the  time  of  the  sale,  or  has  since  obtained  the 
title  from  the  United  States,  and  that  the  property  was 
not  subject  to  taxation  for  the  years  named;  or  that  the 
taxes  had  been  paid  before  the  sale,  or  that  the  property 
had  never  been  assessed  for  taxation,  or  had  been  re- 
deemed from  the  sale,  or  that  there  had  been  fraud  com- 
mitted by  the  officer  in  making  the  sale,  or  by  the  pur- 
chaser to  defeat  it. 

The  plaintiff,  therefore,  had  a  complete  legal  title  to 
the  premises  in  controversy,  unless  some  one  of  the  de- 
fects mentioned,  affecting  the  validity  of  the  assessment 
and  sale  of  the  property,  existed  at  the  time,  or  fraud 
had  been  committed  by  the  officer  or  purchaser  in  the 
sale.  Having  an  apparent  legal  title  by  the  deeds,  it  was, 
of  course,  important  to  him  and,  indeed,  necessary  for  the 
peaceable  possession  of  the  property  and  its  improve- 
ment, to  have  any  adverse  claims,  notwithstanding  such 
deeds,  considered  and  settled. 

We  think,  therefore,  that  he  was  entitled,  upon  the 
statement  made  in  his  amended  bill,  the  only  one  before 
us,  to  call  upon  the  defendant  to  produce  and  disclose 
whatever  estate  she  had  in  the  premises  in  question,  to 
the  end  that  its  validity  may  be  determined  ,  and  if  ad- 
judged invalid,  that  the  title  of  the  plaintiff  may  be 
quieted.  It  follows  that  the  decree  of  the  court  below 
must  be  reversed  and  the  cause  remanded,  with  leave  to 
the  defendant  to  answer  the  bill ;  and  It  is  so  ordered. 


i.T 


The  validity  of  a  State  tax  upon  corporations  created  under  its  laws, 
or  doing  business  within  its  territory,  not  dependent  upon  the  mode 
which  the  State  may  adopt  in  fixing  the  amount  of  the  tax  for  any 
year. 
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This  case  was  first  heard  at  October  term,  1886.  On 
the  15th  of  November,  1886,  it  was  affirmed  by  a  divided 
court,  and  was  reported  in  119  U.  S.  129,  to  which  refer- 
ence is  made  for  the  reporter's  statement  of  the  case  at 
that  hearing,  including  the  text  of  the  New  York  statute 
and  the  agreed  case.  On  the  7th  of  February,  1887,  on 
motion  of  the  counsel  for  the  plaintiff  in  error,  that  judg- 
ment was  rescinded  and  annulled,  and  the  cause  restored 
to  its  place  on  the  docket,  to  be  heard  by  a  full  bench. 
122  U.  S.  636.  With  its  present  opinion  the  court  handed 
down  a  statement  of  the  case  now  made,  which  is  as  fol- 
lows : 

The  plaintiff  in  error,  The  Home  Insurance  Company 
of  New  York,  is  a  corporation  created  under  the  laws  of 

*  Reported  in  134  U.  8.  594. 


that  State.  Its  capital  stock  during  the  year  1881  was 
three  millions  of  dollars,  divided  into  thirty  thousand 
shares  of  the  par  value  of  one  hundred  dollars  each,  all 
fully  paid.  In  the  months  of  January  and  July  of  that 
year  a  dividend  of  $150,000  was  declared  by  the  com- 
pany, making  together  ten  per  cent,  upon  the  par  value 
of  its  capital  stock.  A  portion  of  that  capital  stock  was 
invested  in  bonds  of  the  United  States,  amounting,  when 
the  dividend  was  declared  in  July,  1881,  and  also  on  the 
first  of  November  of  that  year,  to  $1,940,000. 

By  an  act  of  the  legislature  of  New  York,  passed  May 
26,  1881,  c.  361,  amending  a  previous  act  providing  for 
the  taxation  of  certain  corporations,  joint  stock  companies 
and  associations,  it  was  declared  that  every  corporation, 
joint  stock  company  or  association,  then  or  thereafter  in- 
corporated under  any  law  of  the  State,  or  of  any  other 
State  or  country,  and  doing  business  in  the  State, 
with  certain  designated  exceptions  not  material  in  this 
case,  should  be  subject  to  a  tax  upon  "its  corporate  fran- 
chise or  business,"  to  be  computed  as  follows :  if  its  divi- 
dend or  dividends  made  or  declared  during  the  year  end- 
ing the  first  day  of  November  amount  to  six  per  cent,  or 
more  upon  the  par  value  of  its  capital  stock,  then  the  tax  to 
be  at  the  rate  of  one-quarter  mill  upon  the  capital  stock  for 
each  one  per  cent,  of  the  dividends.  A  less  rate  is  pro- 
vided where  there  is  no  dividend,  or  a  dividend  less  than 
six  per  cent,  and  also  where  the  corporation,  company  or 
•association  has  more  than  one  kind  of  capital  stock — as,  for 
instance,  common  and  preferred  stock — and  upon  one  of 
them  there  is  a  dividend  amounting  to  six  or  more  per 
cent,  and  upon  the  other  there  is  no  dividend  or  a  divi- 
dend of  less  than  six  per  cent.  The  purpose  of  the  act  is 
to  fix  the  amount  of  the  tax  each  year  upon  the  franchise 
or  business  of  the  corporation  by  the  extent  of  dividends 
upon  its  capital  stock,  or,  where  there  are  no  dividends, 
according  to  the  actual  value  of  the  capital  stock  during 


the  year.  We  are  concerned  in  this  case,  however,  only 
with  the  tax  where  the  amount  is  computed  by  the  extent 
of  the  dividends. 

The  tax  payable  by  the  Home  Insurance  Company, 
estimated  according  to  its  dividends,  under  the  above  law 
of  the  State,  aggregated  $7,500.  The  company  resisted 
its  payment,  assuming  that  the  tax  was  in  fact  levied 
upon  the  capital  stock  of  the  company,  and  contending 
that  there  should  be  deducted  from  it  a  sum  bearing  the 
same  ratio  thereto  that  the  amount  invested  in  bonds  of 
the  United  States  bears  to  its  capital  stock,  and  that  the 
law  requiring  a  tax  without  such  reductions  is  unconsti- 
tutional and  void.  An  agreed  case  was  accordingly  made 
up  embodying  a  statement  of  the  facts,  between  the  com- 
pany and  the  attorney-general  of  New  York  representing 
the  State,  and  submitted  to  the  Supreme  Court  of  the 
State.  That  court  gave  judgment  in  favor  of  the  State 
against  the  company,  which  on  appeal  to  the  Court  of 
Appeals  of  the  State  was  affirmed.  92  N.  Y.  328.  The 
judgment  of  the  latter  court,  having  been  remitted  to  the 
Supreme  Court  and  entered  there,  the  case  is  brought  to 
this  court  for  review  on  writ  of  error. 


Mr.  Benjamin  H.  Bristow,  for  plaintiff  in  error. 

Mr.  Charles  F.  Tabor,  Attorney  General  of  the  State,  for 
New  York. 

Mr.  Justice  Field  delivered  the  opinion  of  the  court. 

The  contention  of  the  plaintiff  in  error  is  that  the  tax 
in  question  was  levied  upon  its  capital  stock,  and  there- 
fore invalid  so  far  as  the  bonds  of  the  United  States 
constitute  a  part  of  that  stock.  If  that  contention  were 
well  founded  there  would  be  no  question  as  to  the  in- 


validity  of  the  tax.  That  the  bonds  or  obligations  of 
the  United  States  for  the  payment  of  money  cannot  be 
the  subject  of  taxation  by  a  State  is  familiar  law  settled 
by  numerous  adjudications  of  this  court.  It  is  a  tax  upon 
the  exercise  of  the  power  of  Congress  to  borrow  money  ; 
a  tax  which,  if  permitted,  could  be  limited  in  amount 
only  by  the  discretion  of  the  State,  and  might  therefore 
be  carried  to  an  extent  impairing,  if  not  destructive  of, 
the  efficiency  of  the  power,  to  the  serious  detriment  of 
the  general  government.  As  held  in  McCulloch  v.  Mary- 
land, 4  Wheat.  316,  436,  the  States  have  no  power  by  tax- 
ation to  impede,  burden  or  in  any  manner  control  the 
operations  of  the  Constitution  and  laws  enacted  by  Con- 
gress to  carry  into  execution  the  powers  vested  in  the 
general  government;  a  doctrine  which, applied  in  Weston 
v.  City  Council  of  Charleston,  2  Pet.  449,  annulled  a  tax 
levied  by  the  authority  of  a  law  of  South  Carolina  on 
stock  issued  for  loans  to  the  United  States. 

Nor  can  this  inhibition  upon  the  States  be  evaded  by 
any  change  in  the  mode  or  form  of  the  taxation,  provided 
the  same  result  is  effected  —  that  is,  an  impediment  is 
thereby  interposed  to  the  exercise  of  a  power  of  the  United 
States.  That  which  cannot  be  accomplished  directly  can- 
not be  accomplished  indirectly.  Through  all  such  at- 
tempts the  court  will  look  to  the  end  sought  to  be  reached, 
and  if  that  would  trench  upon  a  power  of  the  government, 
the  law  creating  it  will  be  set  aside  or  its  enforcement 
restrained.  Thus  in  Henderson  v.  Mayor  of  New  York,  92 
U.  S.  259,  268,  a  statute  of  New  York  provided  that  the 
master  or  owner  of  any  vessel  bringing  passengers  from 
foreign  ports  into  the  port  of  New  York  should  give  a 
bond  in  the  sum  of  $300  for  each  passenger  landed,  against 
his  becoming  a  public  charge  for  four  years  thereafter 
or  pay  within  twenty -four  hours  thereafter  $150  for  each 
passenger,  and  that,  if  neither  bond  was  given  nor  pay- 
ment made,  a  penalty  of  $500  for  such  failure  would 


be  incurred,  which  should  be  a  lien  upon  the  vessel.  It 
was  contended  that  the  object  of  the  requirement  was  not 
taxation  but  protection  against  pauperism,  arid  therefore 
valid  as  within  the  police  power.  But  the  court  said  that 
in  whatever  language  the  statute  may  be  framed  its  pur- 
pose must  be  determined  by  its  reasonable  and  natural 
effect,  and  judged  by  that  criterion  the  tax  was  either  on 
the  owners  of  the  vessel  for  the  right  of  landing  passen- 
gers or  upon  the  passengers  themselves;  and  that  there- 
fore, the  statute  was  a  regulation  of  commerce  and  void. 

To  the  same  purport  is  the  familiar  case  of  Brown  v. 
Maryland,  12  Wheat.  419,  so  often  cited  in  this  court, 
where  it  was  contended  that  a  license  tax  required  of  an 
importer  to  sell  his  goods,  while  held  in  bulk  as  imported, 
was  a  tax  only  upon  his  occupation.  But  the  court  ob- 
served that  this  was  only  changing  the  form  without  vary- 
ing the  substance  of  the  tax,  adding  that  "it  is  treating  a 
prohibition  which  is  general  as  if  it  were  confined  to  a 
particular  mode  of  doing  the  forbidden  thing.  All  must 
perceive  that  a  tax  on  the  sale  of  an  article,  imported  only 
for  sale  is  a  tax  on  the  article  itself." 

Looking  now  at  the  tax  in  this  case  upon  the  plaintiff 
in  error,  we  are  unable  to  perceive  that  it  falls  within  the 
doctrines  of  any  of  the  cases  cited,  to  which  we  full}7  as- 
sent, not  doubting  their  correctness  in  any  particular.  It 
is  not  a  tax  in  terms  upon  the  capital  stock  of  the  com- 
pany, nor  upon  any  bonds  of  the  United  States  compos- 
ing a  part  of  that  stock.  The  statute  designates  it  a  tax 
upon  the  "corporate  franchise  or  business"  of  the  com- 
pany, and  reference  is  only  made  to  its  capital  stock  and 
dividends  for  the  purpose  of  determining  the  amount  of 
the  tax  to  be  exacted  each  year. 

By  the  term  "  corporate  franchise  or  business,"  as  here 
used,  we  understand  is  meant  (not  referring  to  corpora- 
tions sole,  which  are  not  usually  created  for  commercial 
business)  the  right  or  privilege  given  by  the  State  to  two 
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or  more  persons  of  being  a  corporation,  that  is,  of  doing- 
business  in  a  corporate  capacity,  and  not  the  privilege  or 
franchise  which,  when  incorporated,  the  company  may 
exercise.  The  right  of  privilege  to  be  a  corporation,  or 
to  do  business  as  such  body,  is  one  generally  deemed  of 
value  to  the  corporators,  or  it  would  not  be  sought  in 
such  numbers  as  at  present.  It  is  a  right  or  privilege  by 
which  several  individuals  may  unite  themselves  under 
a  common  name  and  act  as  a  single  person,  with  a  suc- 
cession of  members,  without  dissolution  or  suspension  of 
business  and  with  a  limited  individual  liability.  The 
granting  of  such  right  or  privilege  rests  entirely  in  the 
discretion  of  the  State,  and,  of  course,  when  granted,  may 
be  accompanied  with  such  conditions  as  its  legislature 
may  judge  most  befitting  to  its  interests  and  policy.  It 
may  require,  as  a  condition  of  the  grant  of  the  franchise, 
and  also  of  its  continued  exercise,  that  the  corporation 
pay  a  specific  sum  to  the  State  each  year,  or  month,  or  a 
specific  portion  of  its  gross  receipts,  or  of  the  profits  of  its 
business,  or  a  sum  to  be  ascertained  in  any  convenient 
mode  which  it  may  prescribe.  The  validity  of  the  tax 
can  in  no  way  be  dependent  upon  the  mode  which  the 
State  may  deem  fit  to  adopt  in  fixing  the  amount  for  any 
year  which  it  will  exact  for  the  franchise.  No  constitu- 
tional objection  lies  in  the  way  of  a  legislative  body  pre- 
scribing any  mode  of  measurement  to  determine  the 
amount  it  will  charge  for  the  privileges  it  bestows.  It 
may  well  seek  in  this  way  to  increase  its  revenue  to  the 
extent  to  which  it  has  been  cut  off  by  exemption  of  other 
property  from  taxation.  As  its  revenues  to  meet  its  ex- 
penses are  lessened  in  one  direction,  it  may  look  to  any 
other  property  as  sources  of  revenue,  which  is  not  ex- 
empted from  taxation.  Its  action  in  this  matter  is  not 
the  subject  of  judicial  inquiry  in  a  federal  tribunal.  As 
was  said  in  Delaware  Railroad  Tax  Case,  18  Wall.  206, 231 : 
"  The  State  may  impose  taxes  upon  the  corporation  as  an 


entity  existing  under  its  laws,  as  well  as  upon  the  capital 
stock  of  the  corporation  or  its  separate  corporate  prop- 
erty. And  the  manner  in  which  its  value  shall  be  assessed 
and  the  rate  of  taxation,  however  arbitrary  or  capricious, 
are  mere  matters  of  legislative  discretion.  It  is  not  for  us  to 
suggest  in  any  case  that  a  more  equitable  mode  of  assess- 
ment or  rate  of  taxation  might  be  adopted  than  the  one 
prescribed  by  the  legislature  of  the  State ;  our  only  con- 
cern is  with  the  validity  of  the  tax ;  all  else  lies  beyond 
the  domain  of  our  jurisdiction."  It  is  true,  as  said  by  this 
court  in  California  v.  Pacific  Railroad  Co.  127  U.  S.  1,  41 ,. 
that  the  taxation  of  a  corporate  franchise  has  no  limita- 
tation  but  the  discretion  of  the  taxing  power,  and  its  value 
is  not  measured  like  that  of  property,  but  may  be  fixed  at 
any  sum  that  the  legislature  may  choose ;  it  may  be  arbi- 
trarily laid,  without  any  valuation  put  upon  the  fran- 
chise. If  any  hardship  or  oppression  is  created  by  the 
amount  exacted,  the  remedy  must  be  sought  by  appeal  to 
the  legislature  of  the  State ;  it  cannot  be  furnished  by  the 
federal  tribunals. 

The  tax  in  the  present  case  would  not  be  affected  if 
the  nature  of  the  property  in  which  the  whole  capital 
stock  is  invested  were  changed  and  put  into  real  property 
or  bonds  of  New  York,  or  of  other  States.  From  the  very 
nature  of  the  tax,  being  laid  upon  a  franchise  given  by 
the  State,  and  revocable  at  pleasure,  it  cannot  be  affected 
in  any  way  by  the  character  of  the  property  in  which  its 
capital  stock  is  invested.  The  power  of  the  State  over  the 
corporate  franchise  and  the  conditions  upon  which  it  shall 
be  exercised,  is  as  ample  and  plenary  in  the  one  case  as 
in  the  other. 

In  some  States  the  franchises  and  privileges  of  a  cprpor- 
ation  are  declared  to  be  personal  property.  Such  was  the 
case  in  New  York  with  reference  to  the  privileges  and 
franchises  of  savings  banks.  They  were  so  declared  by 
a  law  passed  in  1866,  and  made  liable  to  taxation  to  an 
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amount  not  exceeding  the  gross  sum  of  the  surplus  earned 
and  in  the  possession  of  the  banks.  The  law  was  sus- 
tained by  the  Court  of  Appeals  of  the  State  in  Monroe 
Savings  Bank  v.  City  of  Rochester,  37  N.  Y.  365,  369,  370, 
although  the  bank  had  a  portion  of  its  property  invested 
in  United  States  bonds.  In  its  opinion  the  court  observed 
that  in  declaring  the  privileges  and  franchises  of  a  bank 
to  be  personal  property  the  legislature  adopted  no  novel 
principle  of  taxation ;  that  the  powers  and  privileges 
which  constitute  the  franchises  of  a  corporation  were  in  a 
just  sense  property,  quite  distinct  and  separate  from  the 
property  which,  by  the  use  of  such  franchises,  the  corpor- 
ation might  acquire;  that  they  might  be  subjected  to  tax- 
ation if  the  legislature  saw  fit  so  to  enact;  that  such  taxa- 
tion being  within  the  power  of  the  legislature,  it  might 
prescribe  a  rule  or  test  of  their  value;  that  all  franchises 
were  not  of  equal  value,  their  value  depending,  in  some 
instances,  upon  the  nature  of  the  business  authorized,  and 
the  extent  to  which  permission  was  given  to  multiply 
capital  for  its  prosecution ;  and  that  the  tax  being  upon 
the  franchises  and  privileges,  it  was  unimportant  in  what 
manner  the  property  of  the  corporation  was  invested. 
And  the  court  added :  "It  is  true  that  where  a  state  tax 
is  laid  upon  the  property  of  an  individual  or  a  corpora- 
tion, so  much  of  their  property  as  is  invested  in  United 
States  bonds  is  to  be  treated,  for  the  purposes  of  assess- 
ment, as  if  it  did  not  exist,  but  this  rule  can  have  no 
application  to  an  assessment  upon  a  franchise,  where  a 
reference  to  property  is  made  only  to  ascertain  the  value 
of  the  thing  assessed."  And  again:  "It  must  be  regarded 
as  a  sound  doctrine  to  hold  that  the  State,  in  granting  a 
franchise  to  a  corporation,  may  limit  the  powers  to  be 
exercised  under  it  and  annex  conditions  to  its  enjoyment, 
and  make  it  contribute  to  the  revenues  of  the  State.  If 
the  grantee  accepts  the  boon  it  must  bear  the  burden." 
This  doctrine  of  the  taxability  of  the  franchises  of  a 
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corporation  without  reference  to  the  character  of  the  prop- 
erty in  which  its  capital  stock  or  its  deposits  are  invested 
is  sustained  by  the  judgments  in  Society  for  Savings  v.  Coite, 
6  Wall.  594,  and  Provident  Institution  v.  Massachusetts,  6 
Wall.  611,  which  were  before  this  court  at  December 
Term,  1867.  In  the  first  of  these  cases  it  appeared  that 
a  law  of  Connecticut  of  1863  provided  that  saving  banks 
in  that  State  should  make  an  annual  return  to  the  con- 
troller of  public  accounts  "of  the  total  amounts  of  all  de- 
posits in  them,  respectively,  on  the  first  day  of  July  in 
each  successive  year,"  and  should  pay  to  the  treasurer  of 
the  State  a  sum  equal  to  three-fourths  of  one  per  cent,  on 
the  total  amount  of  deposits  in  such  banks  on  those  days, 
and  that  the  tax  should  be  in  lieu  of  all  other  taxes  upon 
the  banks  or  their  deposits.  On  the  first  day  of  July, 
1863,  the  Society  far  Savings,  one  of  the  banks,  had  in- 
vested over  $500,000  of  its  deposits  in  securities  of  the 
United  States,  which  were  declared  by  Congress  to  be  ex- 
empted from  taxation  by  State  authority,  whether  held  by 
individuals,  corporations,  or  associations.  12  Stat.  346, 
c.  33,  §  2.  Upon  the  amount  of  its  deposits  thus  invested 
the  society  refused  to  pay  the  sum  equal  to  the  prescribed 
percentage.  In  a  suit  brought  by  the  treasurer  of  the 
State  to  recover  the  tax,  the  payment  of  which  was  thus 
refused,  the  Supreme  Court  of  Connecticut  held  that  the 
tax  was  not  on  property  but  on  the  corporation  as 
such.  The  case  being  brought  here,  the  judgment  was 
affirmed,  this  court  holding  that  the  tax  was  on  the  fran- 
chise of  the  corporation  and  not  upon  its  property,  and 
the  fact  that  a  part  of  the  deposits  was  invested  in  securi- 
ties of  the  United  States  did  not  exempt  the  society  from 
the  tax.  Said  the  court:  "Nothing  can  be  more  certain 
in  legal  decision  than  that  the  privileges  and  franchises 
of  a  private  corporation,  and  all  trades  and  avocations  by 
which  the  citizens  acquire  a  livelihood,  may  be  taxed  by 
a  State  for  the  support  of  the  State  governmeni^Alithority 
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to  that  effect  resides  in  the  State  independent  of  the  federal 
government,  and  is  wholly  unaffected  by  the  fact  that  the 
corporation  or  individual  has  or  has  not  made  investment 
in  federal  securities."  pp.  606-607. 

It  was  contended  in  that  case  that  the  deposits  in  the 
bank  were  subjected  to  taxation  from  the  fact  that  the  ex- 
tent of  the  tax  was  determined  by  their  amount.  But  the 
court  said:  "Reference  is  evidently  made  to  the  total 
amount  of  deposits  on  the  day  named,  not  as  the  subject 
matter  for  assessment,  but  as  the  basis  for  computing  the 
tax  required  to  be  paid  by  the  corporation  defendants. 
They  enjoy  important  privileges,  and  it  is  just  that  they 
should  contribute  to  the  public  burdens.  Views  of  the 
defendants  are,  that  the  sums  required  to  be  paid  to  the 
treasury  of  the  State  is  a  tax  on  the  assets  of  the  institu- 
tion, but  there  is  not  a  word  in  the  provision  which  gives 
any  satisfactory  support  to  that  proposition.  Different 
modes  of  taxation. are  adopted  in  different  States,  and  even 
in  the  same  State  at  different  periods  of  their  history. 
Fixed  sums  are  in  some  instances  required  to  be  annually 
paid  into  the  treasury  of  the  State,  and  in  others  a  pre- 
scribed percentage  is  levied  on  the  stock,  assets  or  prop- 
erty owned  or  held  by  the  corporation,  while  in  others 
the  sum  required  to  be  paid  is  left  indefinite,  to  be  ascer- 
tained in  some  mode  by  the  amount  of  business  which 
the  corporation  shall  transact  within  a  denned  period. 
Experience  shows  that  the  latter  mode  is  better  calculated 
to  effect  justice  among  the  corporations  required  to  con- 
tribute to  the  public  burdens  than  any  other  which  has 
been  devised,  as  its  tendency  is  to  graduate  the  required 
contribution  to  the  value  of  the  privileges  granted  and  to 
the  extent  of  their  exercise.  Existence  of  the  power  is 
beyond  doubt,  and  it  rests  in  the  discretion  of  the  legisla- 
ture whether  they  will  levy  a  fixed  sum,  or  if  not,  to  de- 
termine in  what  manner  the  amount  shall  be  ascertained." 
p.  608. 
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In  the  second  case  mentioned,  Provident  Institution  v. 
M(wachu8ett8,\i  appeared  that  the  statute  of  Massachusetts, 
passed  in  1862,  levying  taxes  on  certain  insurance  com- 
panies and  depositors  in  savings  banks,  provided  that 
every  institution  for  savings  incorporated  under  its  laws 
should  pay  to  the  commonwealth  a  tax  of  one-half  of  one 
per  cent,  per  annum  on  the  amount  of  its  deposits,  to  be 
assessed  one-half  of  said  annual  tax  on  the  average  amount 
of  its  deposits  for  the  six  months  preceding  the  1st  day  of 
May,  and  the  other  half  on  the  average  amount  of  its 
deposits  for  the  six  months  preceding  the  1st  day  of 
November.  The  Provident  Institution  for  Savings  in 
that  State  was  authorized  to  invest  its  deposits  in  securi- 
ties of  the  United  States.  Its  average  amount  of  deposits 
for  the  six  months  preceding  the  1st  day  of  May,  1865, 
was  over  eight  millions,  of  which  over  one  million  was 
invested  in  such  securities.  It  paid  all  the  taxes  de- 
manded except  on  the  portion  which  was  thus  invested. 
Upon  that  it  declined  to  pay  the  tax.  In  a  suit  brought 
by  the  commonwealth  to  recover  the  same,  the  Supreme 
Judicial  Court  of  the  State  held  that  the  tax  was  one  on 
the  franchise  of  the  company  and  not  on  property,  and 
therefore  gave  judgment  for  the  commonwealth.  The 
case  being  brought  here,  the  judgment  was  affirmed.  In 
deciding  the  case,  this  court  said,  referring  to  a  section  of 
the  statute  under  which  the  tax  was  levied:  "Deposits, 
as  the  word  js  employed  in  that  section,  are  the  sums  re- 
ceived by  the  institution  from  depositors,  without  regard 
to  the  nature  of  the  funds,  They  are  not  capital  stock  in 
any  sense,  nor  are  they  even  investments,  as  the  word  is 
there  used,  which  simply  means  the  sums  received  wholly 
irrespective  of  the  disposition  made  of  the  same,  or  their 
market  value."  And  speaking  of  the  difference  existing 
between  taxes  upon  franchises  and  taxes  upon  property 
it  said:  "Franchise  taxes  are  levied  directly  by  an  act  of 
the  legislature,  and  the  corporations  are  required  to  pay 
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the  amount  into  the  State  treasury.  They  differ  from 
property  taxes  as  levied  for  State  and  municipal  purposes 
in  the  basis  prescribed  for  computing  the  amount,  in  the 
manner  of  assessment,  and  in  the  mode  of  collection  " ; 
and  again,  "Comparative  valuation  in  assessing  property 
taxes  is  the  basis  of  computation  in  ascertaining  the  amount 
to  be  contributed  by  an  individual,  but  the  amount  of  a 
franchise  tax  depends  upon  the  business  transacted  by 
the  corporation  and  the  extent  to  which  they  have  exer- 
cised the  privileges  granted  in  their  charter."  pp.631, 
632. 

The  court  also  referred  to  a  decision  made  by  the  Su- 
preme Court  of  the  State  to  the  effect  that  the  assessment 
imposed  was  to  be  regarded  as  an  excise  or  duty  on  the 
privilege  or  franchise  of  the  corporation,  not  as  a  tax  on 
the  moneys  in  its  hands  belonging  to  the  depositors.  It 
was  the  corporation,  it  said,  that  was  to  make  the  pay- 
ment, and  if  it  failed  to  do  so  it  was  liable  not  only  to  an 
action  for  the  amount  of  the  tax,  but  might  also  be  en- 
joined from  the  future  exercise  of  its  franchise  until  all 
taxes  should  be  fully  paid.  Commonwealth  v.  People's  Sav- 
ings Bank,  5  Allen,  428,  431. 

And  the  court  held  that  the  valuation  of  the  property 
had  nothing  to  do  with  determining  the  amount  of  the 
tax,  but  that  the  amount  depended  on  the  average  amount 
of  deposits  for  the  six  months  preceding  the  respective 
days  named,  and  that  there  was  no  necessary  relation  be- 
tween the  average  amount  of  the  deposits  and  the  amount 
of 'property  owned  by  the  institution ;  and,  not  being  a 
property  tax,  it  was  to  be  considered  as  a  franchise  tax 
laid  upon  the  corporation  for  the  privileges  conferred  by 
its  charter,  which  by  all  the  authorities  it  was  competent 
for  the  State  to  tax  irrespective  of  what  disposition  the 
institution  had  made  of  its  funds,  or  in  what  manner  they 
had  been  invested. 

In  Hamilton  Company  v.  Massachusetts,  6  Wall.  632,  a  stat- 
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ute  of  Massachusetts  which  required  corporations  having 
a  capital  stock  divided  into  shares,  to  pay  a  tax  of  a  cer- 
tain percentage  upon  the  excess  of  the  market  value  of 
such  stock  over  the  value  of  its  real  estate  and  machinery, 
was  sustained  as  a  statute  imposing  a  franchise  tax,  not- 
withstanding a  portion  of  the  property  which  went  to 
make  the  excess  of  the  market  value  consisted  of  the 
securities  of  the  United  States;  this  court,  however,  plac- 
ing its  decision  upon  the  fact  that  under  the  provisions  of 
the  State  constitution  and  the  practice  under  it  the  tax 
had  beeen  so  considered  by  the  highest  tribunal  of  the 
State.  This  decision  goes  much  farther  than  is  necessary 
to  sustain  the  judgment  of  the  Court  of  Appeals  of  New 
York  in  the  present  case. 

In  this  case  we  hold,  as  well  upon  general  principles  as 
upon  the  authority  of  the  first  two  cases  cited  from  6th 
Wallace,  that  the  tax  for  which  the  suit  is  brought  is  not  a 
tax  on  the  capital  stock  or  property  of  the  company,  but 
upon  its  corporate  franchise,  and  is  not  therefore  subject 
to  the  objection  stated  by  counsel,  because  a  portion  of  its 
capital  stock  is  invested  in  securities  of  the  United  States. 

Nor  is  the  objection  tenable  that  the  statute,  in  impos- 
ing such  tax,  conflicts  with  the  last  clause  of  the  first  sec- 
tion of  the  Fourteenth  Amendment  of  the  Constitution  of 
the  United  States,  declaring  that  no  State  shall  deprive 
any  person  within  its  jurisdiction  of  the  equal  protection 
of  the  laws.  It  is  conceded  that  corporations  are  persons 
within  the  meaning  of  this  Amendment.  It  has  been  so 
decided  by  this  court.  Pembina  Consolidated  Silver  Mining 
and  Milling  Co.  v.  Pennsylvania,  125  U.  S.  181.  But  the 
amendment  does  not  prevent  the  classification  of  property 
for  taxation  —  subjecting  one  kind  of  property  to  one 
rate  of  taxation,  and  another  kind  of  property  to  a  differ- 
ent rate — distinguishing  between  franchises,  licenses  and 
privileges,  and  visible  and  tangible  property,  and  between 
real  and  personal  property.  Nor  does  the  amendment 
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prohibit  special  legislation.  Indeed,  the  greater  part  of 
all  legislation  is  special,  either  in  the  extent  to  which  it 
operates,  or  the  objects  sought  to  be  obtained  by  it.  And 
when  such  legislation  applies  to  artificial  bodies,  it  is 
not  open  to  objection,  if  all  such  bodies  are  treated  alike 
under  similar  circumstances  and  conditions,  in  respect  to 
the  privileges  conferred  upon  them  and  the  liabilities  to 
which  they  are  subjected.  Under  the  statute  of  New  York 
all  corporations,  joint  stock  companies  and  associations 
of  the  same  kind  are  subjected  to  the  same  tax.  There 
is  the  same  rulejapplicable  to  all  under  the  same  condi- 
tions in  determining  the  rate  of  taxation.  There  is  no 
discrimination  in  favor  of  one  against  another  of  the 
same  class.  See  Barbier  v.  Conolly,  113  U.  S.  29,  32;  Soon 
Ring  v.  Crowley,  113  U.  S.  703,  709;  Missouri  Pacific  Rail- 
way v.  Humes,  115  U.  S.  512,  523;  Missouri  Pacific  Railway 
v.  Mackey,  127  U.S.  205,  209;  Minneapolis  Railway  Co.  v. 
Beckwith,  129  U.  S.  26,  32. 


Similar  opinions  on  the  taxation  of  corporations  exist- 
ing or  permitted  to  do  business  within  the  State,  are  found 
in  the  following  cases  of  the  U.  S.  Supreme  Court,  deliver- 
ed by  Justice  Field: 

Maine  v.  Grand  Trunk  Railroad  Co.  (142  U.  S.  217). 
Horn  Silver  Mining  Co.  v.  New  York,  (143  U.  S.  305). 
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Reasonable  tolls  may  be  exacted  from  vessels  using  improvements 
made  to  the  navigation  of  public  waters  as  compensation  for  the 
expenditures  incurred. 


OPINION 

OF  THE 

UNITED    STATES   SUPREME   COURT 

IN 

HUSE  vs.  GLOVER, 

DELIVERED   BY 

.   JUSTICE 

At  October  Term,  1886* 


This  was  a  bill  in  equity  to  prevent  certain  officers  of 
the  State  of  Illinois  from  exacting  tolls  upon  the  vessels 
of  the  complainants  passing  through  the  improved  waters 
of  the  Illinois  River.  Respondents  demurred,  and  the 
bill  was  dismissed  on  the  demurrer.  Complainants  ap- 
pealed. The  case  is  stated  in  the  opinion  of  the  court. 

Mr.  G.  S.  Eldredge  for  appellants. 

Mr.  George  Hunt,  Attorney  General  of  the  State  of  Illi- 
nois, for  appellees. 

Mr.  Justice  Field  delivered  the  opinion  of  the  court. 

This  case  comes  from  the  Circuit  Court  for  the  North- 
ern District  of  Illinois.  It  was  heard  there  and  decided 
on  demurrer  to  the  bill  of  complaint.  The  substance  of 
the  bill  is  this :  That  by  various  acts  of  her  legislature, 

*  Reported  in  119  U.  S.  543. 


commencing  with  one  passed  in  February,  1867,  the  State 
of  Illinois  adopted  measures  for  improving  the  naviga- 
tion of  Illinois  River,  including  the  construction  of  a  lock 
and  dam  at  Henry,  and  at  Copperas  Creek  on  the  river. 
She  created  a  board  of  canal  commissioners,  and  invested 
it  with  authority  to  superintend  the  construction  of  the 
locks  and  dams,  to  control  and  manage  them  after  their 
construction,  and  to  prescribe  reasonable  rates  of  toll  for 
the  passage  of  vessels  through  the  locks.  By  a  clause  in 
one  of  the  acts  it  was  provided  that  all  tolls  received  for 
the  use  of  the  locks,  not  necessary  to  keep  the  same  in 
repair,  and  to  pay  the  expenses  of  their  collection,  should 
be  "  paid  quarterly  into  the  State  treasury  as  part  of  the 
general  revenue  of  the  State."  Laws  of  Illinois  of  1872, 
213,  214. 

The  works  were  constructed  at  an  expense  of  several 
hundred  thousand  dollars,  which  was  principally  borne 
by  the  State.  It  is  represented  that  a  small  portion  was 
contributed  by  the  United  States.  Those  at  Henry  were 
completed  in  1872;  those  at  Copperas  Creek  in  1877  ;  and 
the  commissioners  prescribed  rates  of  toll  for  the  pass- 
age of  vessels  through  the  locks,  the  rates  being  fixed  per 
ton,  according  to  the  tonnage  measurement  of  the  vessels 
and  the  amount  of  freight  carried. 

The  complainants,  citizens  of  Illinois,  composing  the 
firm  of  Huse,  Loomis  &  Co.,  are  engaged,  and  have  been, 
since  their  organization  in  1864,  in  cutting  ice  at  Peru 
and  at  other  points  on  the  Illinois  River,  and  in  trans- 
porting it  on  that  river,  and  thence  by  the  Mississippi 
and  other  navigable  streams  to  St.  Louis,  Memphis,  and 
other  Southern  markets ;  and  in  connection  therewith 
are  carrying  on  a  general  transportation  business,  using 
constantly  from  three  to  six  steamboats,  and  from  thirty 
to  sixty  barges,  varying  from  125  to  1,000  tons,  all  licensed 
and  registered  under  the  act  of  Congress.  They  allege  in 
the  bill,  that  prior  to  the  construction  of  the  dam  across 


the  Illinois  River  at  Henry,  they  were  able  to  navigate 
the  river  without  interruption,  except  such  as  was  incident 
to  its  ordinary  use  in  its  natural  state  ;  that  the  dams  at 
that  place  and  at  Copperas  Creek  are  impediments  to  the 
free  navigation  of  the  river;  that  while  an  additional 
depth  of  water  is  created  above  them,  no  practical  advan- 
tage ensues  to  the  complainants,  for  they  encounter  below 
the  dam  the  same  stage  of  water  they  would  have  without 
them ;  that  the  dams  are  so  constructed  as  to  wholly  impede, 
except  at  extreme  high  water,  the  navigation  of  the  river 
by  steamboats  and  other  vessels  which  were  previously  ac- 
customed to  navigate  it,  unless  they  pass  through  the 
locks ;  that  from  the  construction  of  the  lock  and  dam  at 
Henry  in  1872  to  the  spring  of  1878,  they  had  paid  as 
duties  or  charges  upon  the  tonnage  measurement  of  their 
steamboats  and  other  vessels  about  three  thousand  dollars, 
and  for  tolls  imposed  upon  the  cargoes  of  ice  transported 
by  them  about  five  thousand  dollars ;  that  upon  subse- 
quent shipments  similar  charges  have  been  exacted,  as 
also  for  the  passage  of  their  boats  and  barges  through 
the  lock  at  Copperas  Creek.  And  they  allege  that  they 
are  advised  and  believe  that  the  imposition  of  the  tolls  and 
tonnage  duties  mentioned  is  in  .violation :  first,  of  the  pro- 
vision of  article  four  of  the  ordinance  for  the  government 
of  the  territory  of  the  United  States  northwest  of  the  Ohio 
River,  passed  July  13,  1787,  which  provides,  that  "  the 
navigable  waters  leading  into  the  Mississippi  and  St. 
Lawrence,  and  the  carrying  places  between  the  same, 
shall  be  common  highways,  and  forever  free,  as  well  to 
the  inhabitants  of  the  said  territory  as  to  the  citizens  of 
the  United  States,  and  those  of  any  other  States  that  may 
be  admitted  into  the  confederacy,  without  any  tax,  impost, 
or  duty  therefor  " ;  and,  second,  of  the  article  of  the  Con- 
stitution of  the  United  States  which  prohibits  the  impos- 
ing of  a  tonnage  duty  by  any  State  without  the  consent  of 
Congress.  Art.  1,  §  10.  They,  therefore,  pray  that  the 


defendants,  who  are  canal  commissioners,  and  all  persons 
acting  under  them,  may  be  restrained  from  exacting  any 
tonnage  duties  or  other  charges  for  the  passage  of  their 
steamboats  or  barges,  and  other  vessels  used  by  them  in 
navigating  the  Illinois  River,  or  from  interfering  in  any 
manner  with  the  free  and  uninterrupted  navigation  of 
the  river  by  them  in  the  usual  course  of  their  business. 

The  questions  thus  urged  upon  the  consideration  of  the 
court  below  are  pressed  here;  but  they  are  neither  new 
nor  difficult  of  solution.  The  opinion  of  that  court  pre- 
sents in  a  clear  and  satisfactory  manner  the  full  answer 
to  them,  and  nothing  can  be  added  to  the  force  of  its  rea- 
soning. In  affirming  its  conclusions,  we  can  do  little 
more  than  repeat  its  argument.  Huse  v.  Glover,  11  Bis- 
sell,  550. 

The  fourth  section  of  the  ordinance  for  the  govern- 
ment of  the  northwestern  territory  was  the  subject  of  con- 
sideration in  Escanaba  Co.  v.  Chicago,  107  U.  S.  678.  We 
there  said  that  the  ordinance  was  passed  before  the  Con- 
stitution took  effect;  that  although  it  appears  by  various 
acts  of  Congress  to  have  been  afterwards  treated  as  in  force 
in  the  territory,  except  as  modified  by  them,  and  the  act 
enabling  the  people  of  Illinois  Territory  to  form  a  Con- 
stitution and  State  government,  and  the  resolution  of 
Congress  admitting  the  State  into  the  Union,  referred  to  the 
principals  of  the  ordinance,  according  to  which  the  Consti- 
tution was  to  be  formed,  its  provisions  could  not  control 
the  powers  and  authority  of  the  State  after  her  admission; 
that  whatever  the  limitation  of  her  powers  as  a  govern- 
ment whilst  in  a  territorial  condition,  whether  from 
the  ordinance  of  1787  or  the  legislation  of  Congress,  it 
ceased  to  have  any  operative  force,  except  as  voluntarily 
adopted  by  her  after  she  became  a  State  of  the  Union  ; 
that  on  her  admission  she  at  once  became  entitled  to  and 
possessed  of  all  the  rights  of  dominion  and  sovereignty 
which  belonged  to  the  original  States;  that  the  Ian- 


guage  of  the  resolution  admitting  her  was,  that  she  is 
"  admitted  into  the  Union  on  an  equal  footing  with  the 
original  States  in  all  respects  whatever";  and  that  she 
could,  therefore,  afterwards  exercise  the  same  powers 
over  rivers  within  her  limits  as  Delaware  exercised  over 
Blackbird  Creek,  and  Pennsylvania  over  Schuylkill  River. 
Pollard  v.  Hagan,  3  How.  212;  Permoli  v.  New  Orleans,  3 
How.  589;  Strader  v.  Graham,  10  How.  82. 

We  also  held,  in  that  case,  that,  independently  of  these 
considerations,  the  terms  of  the  ordinance  were  not  vio- 
lated because  the  navigable  streams  were  subject  to  such 
crossings  as  the  public  necessities  and  convenience  might 
require.  The  rivers  did  not  change  their  character  as 
common  highways,  if  the  crossings  were  allowed  under 
reasonable  conditions,  and  so  are  not  unnecessarily  to 
obstruct  them.  The  erection  of  bridges  with  dams,  and 
the  establishment  of  ferries  for  the  transit  of  persons  and 
property,  are  consistent  with  the  free  navigation  of  the 
rivers;  and  in  support  of  this  doctrine  we  referred  to  the 
case  of  Palmer  v.  Ouyahoga  County,  3  McLean,  226,  227, 
where  Mr.  Justice  McLean,  speaking  of  the  provision  of 
the  ordinance,  said  :  "This  provision  does  not  prevent  a 
State  from  improving  the  navigableness  of  these  waters 
by  removing  obstructions,  or  by  dams  and  locks  so  in- 
creasing the  depth  of  the  water  as  to  extend  the  line  of 
navigation.  Nor  does  the  ordinance  prohibit  the  con- 
struction of  any  work  on  the  river  which  the  State  may 
consider  important  to  commercial  intercourse.  A  dam 
may  be  thrown  over  the  river,  provided  a  lock  is  so  con- 
structed as  to  permit  boats  to  pass  with  little  or  no  delay, 
and  without  charge.  A  temporary  delay,  such  as  passing 
a  lock,  could  not  be  considered  as  an  obstruction  pro- 
hibited by  the  ordinance." 

Since  the  decision  in  the  Escanaba  case,  we  have  had 
our  attention  repeatedly  called  to  the  terms  of  this  clause 
in  the  ordinance  of  1 787.  A  similar  clause  as  to  their 


navigable  rivers  is  found  in  the  acts  providing  for  the 
admission  of  California,  Wisconsin,  and  Louisiana.  The 
clause  in  the  act  providing  for  the  admission  of  California 
was  considered  in  Cardwell  v.  American  Bridge  Company, 
113  U.  S.  205.  We  there  held  that  it  did  not  impair  the 
power  which  the  State  could  have  exercised  over  its. rivers 
had  the  clause  not  existed  ;  and  that  its  object  was  to 
preserve  the  rivers  as  highways  equally  open  to  all  persons 
without  preference  to  any,  and  unobstructed  by  duties  or 
tolls,  and  thus  prevent  the  use  of  the  navigable  streams 
by  private  parties  to  the  exclusion  of  the  public,  and  the 
exaction  of  toll  for  their  navigation.  The  same  doctrine 
we  have  reiterated  at  the  present  term  of  the  court  in 
construing  a  similar  clause  in  the  act  for  the  admission  of 
Louisiana.  Hamilton  v.  Vicksburg,  Shreveport  &  Pacific  Rail- 
road, 119  U.  S.  280.  As  thus  construed  the  clause  would 
prevent  any  exclusive  use  of  the  navigable  waters  of  the 
State  —  a  possible  farming  out  of  the  privilege  of  navi- 
gating them  to  particular  individuals,  classes,  or  corpora- 
tions, or  by  vessels  of  a  particular  character.  That  the 
apprehension  of  such  a  monopoly  was  not  unfounded,  is 
evident  from  the  history  of  legislation  since.  The  State 
of  New  York  at  one  time  endeavored  to  confer  upon  Liv- 
ingston and  Fulton  the  exclusive  right  to  navigate  the 
waters  within  its  jurisdiction  by  vessels  propelled  in  whole 
or  in  part  by  steam. 

The  exaction  of  tolls  for  passage  through  the  locks  is 
as  compensation  for  the  use  of  artificial  facilities  con- 
structed, not  as  an  impost  upon  the  navigation  of  the 
stream.  The  provision  of  the  clause  that  the  navigable 
streams  should  be  highways  without  any  tax,  impost,  or 
duty,  has  reference  to  their  navigation  in  their  natural 
state.  It  did  not  contemplate  that  such  navigation  might 
not  be  improved  by  artificial  means,  by  the  removal  of 
obstructions,  or  by  the  making  of  dams  for  deepening  the 
waters,  or  by  turning  into  the  rivers  waters  from  other 


streams  to  increase  their  depth.  For  outlays  caused  by 
such  works  the  State  may  exact  reasonable  tolls.  They 
are  like  charges  for  the  use  of  wharves  and  docks  con- 
structed to  facilitate  the  landing  of  persons  and  freight, 
and  the  taking  them  on  board,  or  for  the  repair  of  vessels. 

The  State  is  interested  in  the  domestic  as  well  as  in  the 
inter-state  and  foreign  commerce  conducted  on  the  Illi- 
nois River,  and  to  increase  its  facilities,  and  thus  augment 
its  growth,  it  has  full  power.  It  is  only  when,  in  the 
judgment  of  Congress,  its  action  is  deemed  to  encroach 
upon  the  navigation  of  the  river  as  a  means  of  inter-state 
and  foreign  commerce,  that  that  body  may  interfere  and 
control  or  supersede  it.  If,  in  the  opinion  of  the  State, 
greater  benefit  would  result  to  her  commerce  by  the  im- 
provements made,  than  by  leaving  the  river  in  its  natural 
state — and  on  that  point  the  State  must  necessarily  de- 
termine for  itself — it  may  authorize  them,  although  in- 
creased inconvenience  and  expense  may  thereby  result  to 
the  business  of  individuals.  The  private  inconvenience 
must  yield  to  the  public  good.  The  opening  of  a  new 
highway,  or  the  improvement  of  an  old  one,  the  building 
of  a  railroad,  and  many  other  works,  in  which  the  public 
is  interested,  may  materially  diminish  business  in  certain 
quarters  and  increase  it  in  others;  yet,  for  the  loss  result- 
ing, the  sufferers  have  no  legal  ground  for  complaint. 
How  the  highways  of  a  State,  whether  on  land  or  by 
water,  shall  be  best  improved  for  the  public  good  is  a 
matter  for  State  determination,  subject  always  to  the  right 
of  Congress  to  interpose  in  the  cases  mentioned.  Spooner 
v.  Me  Council,  1  McLean,  337;  Kellogg  v.  Union  Co.,  12 
Conn.  7;  Thames  Bank  v.  Lovell,  18  Conn.  500;  S.  C.  46 
Am.  Dec.  332 ;  McReynolds  v.  Smatthouse,  8  Bush,  447. , 

By  the  terms  tax,  impost,  and  duty,  mentioned  in  the 
ordinance,  is  meant  a  charge  for  the  use  of  the  govern- 
ment, not  compensation  for  improvements.  The  fact  that 
if  an}-  surplus  remains  from  the  tolls,  o^^fet^s  used 


to  keep  the  locks  in  repair,  and  for  their  collection,  it  is 
to  be  paid  into  the  State  treasury  as  a  part  of  the  revenue 
of  the  State,  does  not  change  the  character  of  the  toll  or 
impost.  In  prescribing  the  rates  it  would  be  impossible 
to  state  in  advance  what  the  tolls  would  amount  to  in  the 
aggregate.  That  would  depend  upon  the  extent  of  busi- 
ness done,  that  is,  the  number  of  vessels  and  amount  of 
freight  which  may  pass  through  the  locks.  Some  dis- 
position of  the  surplus  is  necessary  until  its  use  shall  be 
required,  and  it  may  as  well  be  placed  in  the  State  treas- 
ury, and  probably  better,  than  anywhere  else. 

Nor  is  there  anything  in  the  objection  that  the  rates  of 
toll  are  prescribed  by  the  commissioners  according  to  the 
tonnage  of  the  vessels,  and  the  amount  of  freight  carried 
by  them  through  the  locks.  This  is  simply  a  mode  of 
fixing  the  rate  according  to  the  size  of  the  vessel  and  the 
amount  of  property  it  carries,  and  in  no  sense  is  a  duty  of 
tonnage  within  the  prohibition  of  the  Constitution.  A 
duty  of  tonnage  within  the  meaning  of  the  Constitution 
is  a  charge  upon  a  vessel,  according  to  its  tonnage,  as  an 
instrument  of  commerce,  for  entering  or  leaving  a  port, 
or  navigating  the  public  waters  of  the  country ;  and  the 
prohibition  was  designed  to  prevent  the  States  from  im- 
posing hindrances  of  this  kind  to  commerce  carried  on 
by  vessels. 

In  Packet  Company  v.  Keokuk,  95  U.  S.  80,  84,  that  city 
was  authorized  by  its  charter  to  make  wharves  on  the 
banks  of  the  navigable  river  upon  which  it  is  situated, 
and  to  collect  and  regulate  wharfage,  the  rates  being  pro- 
portioned to  the  tonnage  of  the  vessel;  and  the  court  held 
that  the  charge  was  not  subject  to  the  objection  that  it 
was  a  duty  of  tonnage  within  the  prohibition  of  the  Con- 
stitution. It  said :  "A  charge  for  services  rendered,  or 
for  conveniences  provided,  is  in  no  sense  a  tax  or  a  duty. 
It  is  not  a  hindrance  or  impediment  to  free  navigation. 
The  prohibition  to  the  State  against  the  imposition  of  a 
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duty  of  tonnage  was  designed  to  guard  against  local  hind- 
rances to  trade  and  carriage  by  vessels,  not  to  relieve 
them  from  liability  to  claims  for  assistance  rendered  and 
facilities  furnished  for  trade  and  commerce.  It  is  a  tax 
or  a  duty  that  is  prohibited ;  something  imposed  by  virtue 
of  sovereignty,  not  claimed  in  right  of  proprietorship. 
Wharfage  is  of  the  latter  character.  Providing  a  wharf 
to  which  vessels  may  make  fast,  or  at  which  they  may 
conveniently  load  or  unload,  is  rendering  them  a  service." 
And  in  Transportation  Co.  v.  Parkersburgh,  107  U.  S.  691, 
696,  698,  speaking  of  a  charge  of  wharfage  according  to 
the  tonnage  of  a  vessel,  and  a  duty  of  tonnage  prohibited 
by  the  Constitution,  the  court  said  :  "They  are  not  the 
same  thing;  a  duty  of  tonnage  is  a  charge  for  the  privi- 
lege of  entering,  or  trading  or  lying  in,  a  port  or  harbor; 
wharfage  is  a  charge  for  the  use  of  a  wharf."  And  again, 
"the  fact  that  the  rates  (of  wharfage)  charged  are  gradu- 
ated by  the  size  or  tonnage  of  the  vessel  is  of  no  conse- 
quence in  this  connection.  This  does  not  make  it  a  duty 
of  tonnage  in  the  sense  of  the  Constitution  and  the  acts 
of  Congress."  Cannon  v.  New  Orleans,  20  Wall.  577; 
Packet  Company  v.  Catlettsburg,  105  U.  S.  559. 

It  is  unnecessary  to  pursue  the  subject  further.  We  do 
not  see  any  objections  that  would  justify  a  disturbance  of 
the  decree  below,  which  is  accordingly 

Affirmed. 


Opinions  by  Mr.  Justice  Field  in  the  following  cases, 
also  bear  upon  questions  of  commerce  between  the  States: 
Cardwell  v.  American  Bridge  Co.  (113  U.  S.  205). 
Hamilton  v.  Vicksburg,  Shreveport  &  Pacific  Railroad 

(119  U.  S.  280). 

Sands  v.  Manistee  River  Improvement   Co. (123  U.S. 
288). 


Although,  under  the  ruling  in  Wallach  v.  Van  Rywick,  92  U.  S.  207, 
the  defendant  in  a  proceeding  for  confiscation  under  the  confiscation 
act  of  July  17,  18G2,  12  Stat.  589,  c.  195,  and  Joint  Resolution  No.  63, 
of  the  same  date,  12  Stat.  627,  had  no  power  of  alienating  the  reversion 
or  remainder  which  was  still  in  him  after  confiscation  and  sale,  still 
an  alienation  of  it  by  him  by  a  deed  of  warranty,  accompanied  by  a 
covenant  of  seizin  on  his  part,  estopped  him  and  all  persons  claiming 
under  him  from  asserting  title  to  the  premises  against  the  grantee,  his 
heirs  and  assigns,  or  from  conveying  it  to  any  other  parties. 

The  general  pardon  and  amnesty  made  by  the  public  proclamation  of 
the  President  at  the  close  of  the  war  of  the  rebellion  had  the  force  of 
public  law. 


OPINION 

OF    THE 

UNITED     STATES    SUPREME    COURT 

IN 

JENKINS  v.  COLLAKD. 


DELIVERED    BY 

MR.    JUSTICE     KIELD, 

At  October  Term,  1891.* 


This  is  an  action  of  ejectment  brought  by  the  plaintiffs 
to  recover  of  the  defendant  two  lots  of  land  in  the  city  of 
Cincinnati,  Ohio,  with  the  buildings  thereon,  known  as 
Nos.  50  and  52  West  Pearl  Street  in  that  city.  The 
plaintiffs  below,  who  are  also  plaintiffs  in  error  here,  are 
the  children  and  only  heirs  of  Thomas  J.  Jenkins,  deceased. 
They  are  residents  and  citizens  of  West  Virginia.  Two  of 
them,  Albert  Gallatin  Jenkins  and  George  K.  Jenkins,  are 
minors  under  the  age  of  twenty-one  years,  and  appear  by 

*  Reported  in  145  U,  S.  546, 


their  mother  and  guardian.     The  defendant  is  a  citizen  of 
Ohio  and  a  resident  of  Cincinnati. 

The  petition,  the  designation  given  to  the  first  pleading 
in  the  case,  alleges  that  prior  to  1863  Thomas  J.  Jenkins 
was  the  owner  of  the  real  estate  mentioned,  which  is  fully 
described,  and  that  while  such  owner  he  joined  the  rebel 
army,  and  such  proceedings  were  had  in  the  District  Court 
of  the  United  States  for  the  Southern  District  of  Ohio  in 
the  year  1863,  that  the  property  was  confiscated,  and  the 
life  estate  of  Jenkins  was  sold,  and  the  defendant  William 
A.  Collard,  then  or  subsequently  in  the  year  1865,  and 
during  the  lifetime  of  Jenkins,  became  the  owner  of  the 
life  estate  ;  that  Jenkins  died  on  the  1st  day  of  August, 
1872  ;  and  that  thereupon  the  plaintiffs  became  seized  of 
the  legal  estate  in  the  premises  and  entitled  to  the  posses- 
sion thereof;  but  that  the  defendant  since  that  time  has 
unlawfully  kept  them  out  of  possession.  The  petition 
also  sets  forth  that  the  defendant  has  been  receiving  the 
rents,  issues  and  profits  of  the  premises  from  the  first  day 
of  August,  1872,  up  to  the  commencement  of  this  action 
without  the  consent  of  the  plaintiffs,  and  has  refused  to 
account  for  them  ;  that  their  yearly  value  has  been,  on  the 
average,  eighteen  hundred  dollars;  and  that  the  plaintiffs 
have  been  deprived  of  all  profit  and  benefit  from  the 
premises  since  that  time,  to  their  damage  of  forty  thousand 
dollars.  They  therefore  pray  judgment  for  the  possession 
of  the  premises  and  for  the  damages  alleged. 

The  defendant  appeared  to  the  action  and  set  up  nine 
defences.  The  first  defence,  which  was  substantially  the 
general  issue,  was  subsequently  withdrawn.  To  the  sev- 
eral other  defences  demurrers  were  interposed  and  all  of 
them,  except  the  one  to  the  second  defence,  were  sustained, 
and  no  further  proceeding  respecting  them  was  taken. 
The  second  defence  was  as  follows : 

"  For  a  second  defence  the  defendant  says  that  he  denies 
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that  such  proceedings  were  had  in  the  District  Court  of 
the  United  States  within  and  for  the  Southern  District  of 
Ohio,  in  the  year  1863,  or  at  any  other  time,  that  the  said 
property  was  confiscated,  but  defendant  avers  that  in  a 
proceeding  instituted  in  said  court  in  the  year  1863,  a 
decree  was  entered  in  the  words  and  figures  following, 
to  wit : 

" '  District  Court  United  States,  Southern  District  of  Ohio. 
" '  The  United  States  } 

vs.  > 

"  'Lots  and  Stores  Nos.  50  and  52,  Pearl  Street,  Cincinnati.  ) 

"  '  This  cause  came  on  for  hearing  at  this  term,  upon 
the  libel  of  information  filed  herein,  and  upon  the  evidence 
in  the  case,  and  the  court  find  that,  in  pursuance  of  law, 
the  attorney  of  the  United  States  for  the  Southern  Dis- 
trict of  Ohio  did  issue  to  the  marshal  of  said  district  his 
warrant  in  writing  bearing  date  March  9th,  1863,  com- 
manding him  to  seize  for  the  cause  set  forth  in  said 
warrant  all  the  right,  title,  and  interest  of  one  Thomas  J. 
Jenkins,  in  and  to  the  real  estate  described  in  said  warrant, 
and  in  said  libel  of  information,  and  that  in  pursuance 
thereof  the  said  marshal,  on  the  12th  day  of  March,  1863, 
seized  said  real  estate  and  notified  the  tenants  thereof,  and 
also  W.  A.  Collard,  agent  of  said  Jenkins,  of  such  seizure 
by  notice  in  writing.  That  afterwards,  on  the  17th  day  of 
March,  1863,  a  writ  of  monition  issued  out  of  this  court, 
under  the  laws  thereof,  to  said  marshal,  by  virtue  whereof 
the  usual  notice  prescribed  by  law  and  by  the  rules  of  this 
court  to  all  persons  interested  in  said  real  estate  to  appear 
in  this  court  on  the  first  Tuesday  of  April,  1863,  to  assert 
their  claims,  if  any  they  have,  in  said  real  estate,  was 
given  by  said  marshal,  which  notice  was  duly  published 
in  the  Cincinnati  Daily  Gazette,  a  newspaper  printed  and 
of  general  circulation  in  said  district,  for  ten  days  from 


and  after  March  18,  1863,  and  all  persons  interested  hav- 
ing made  default,  and  the  default  of  all  persons  being  duly 
entered,  and  the  court  having  heard  the  testimony  of  the 
witnesses  proving  that  said  Thomas  J.  Jenkins,  of  the 
State  of  Virginia,  at  the  date  of  said  seizure,  was  the 
owner  of  said  property,  and  that  ever  since  the  17th  clay 
of  July,  1862,  the  said  Thomas  J.  Jenkins  was,  and  now 
is,  in  the  army  service  of  the  rebels  in  arms  against  the 
United  States,  to  wit,  in  the  State  of  Virginia  ;  and  the 
court  further  find  that  the  allegations  in  said  libel  are  true 
in  fact,  and  that  the  life  estate  of  said  Jenkins  in  said  real 
estate  is  justly  and  legally  forfeited  to  the  United  States 
in  pursuance  of  law,  for  the  causes  set  forth  in  said  libel. 

*"  It  is  further  ordered,  sentenced  and  decreed  that  the 
life  estate  of  said  Thomas  J.  Jenkins  be,  and  the  same  is, 
hereby  condemned  as  enemies'  property,  and  that  the  same 
be  appraised,  advertised  and  sold  in  the  manner  pointed 
out  by  the  rules  of  this  court,  and  to  that  end  the  neces- 
sary process  is  ordered  to  be  issued  to  the  marshal  to 
make  sale  of  said  real  estate  in  the  manner  aforesaid,  and 
that  upon  such  sale  he  bring  the  proceeds  into  this  court 
for  distribution  ;  and  it  is  further  ordered  that  the  rights 
of  all  loyal  people  to  share  in  such  distribution  are  hereby 
reserved  for  further  hearing.' 

"  Defendant  says  that  the  above  was  the  only  decree 
touching  said  property,  except  the  decree  of  confirmation 
of  the  sale  and  distribution  of  proceeds. 

"  Defendant  says  that  thereafter  such  proceedings  were 
had  in  said  cause  that  there  was  sold  and  conveyed  by  the 
marshal,  in  accordance  with  said  decree,  the  life  estate  of 
said  Thomas  J.  Jenkins  to  one  Edward  Bepler. 

"  Defendant  says  that  by  reason  of  the  premises  all  the 
estate  of  said  Jenkins  in  said  property  was  not  condemned 
and  sold,  but  that  there  remained  in  him  the  reversion  or 
remainder  in  fee  of  said  property  after  said  life  estate 


sold  to  said  Bepler.  Defendant  further  says  that  after 
the  termination  of  the  civil  war  said  Thomas  J.  Jenkins 
bargained  and  sold  to  the  defendant,  in  consideration  of 
the  sum  of  eighteen  thousand  dollars  paid  to  said  Jenkins 
by  defendant,  all  the  interest  and  estate  of  said  Jenkins  in 
said  property,  and  did  execute  and  deliver  to  the  defendant, 
on  the  26th  day  of  August,  1865,  a  deed  in  fee  simple, 
with  covenants  of  general  warranty,  binding  himself  and 
his  heirs,  and  Susan  L.  Jenkins,  wife  of  said  Thomas  J. 
Jenkins,  did  join  in  said  deed  and  did  release  all  her  right 
and  expectancy  of  dower  in  said  property. 

"  Defendant  further  says  that  on  the  6th  day  of  June, 
1865,  said  Edward  Bepler  did  execute  and  deliver  to  the 
defendant  a  deed  for  said  life  estate  purchased  by  him  at 
said  sale.  Defendant  says  that  by  reason  of  the  premises 
he  became  the  owner  in  fee  simple  of  the  property  and 
'entered  into  possession  thereof  and  so  continued  to  the 
present  time." 

To  this  defence  the  plaintiffs  demurred  on  the  ground 
that  it  constituted  no  defence  and  was  insufficient  in  law 
on  its  face ;  and  they  claimed  and  asked  the  court  to  hold 
that  by  the  decree  set  up  there  was  an  adjudicated  forfeit- 
ure and  sale  of  the  lots  described  under  the  confiscation 
act  of  Congress  of  July  17,  1862,  12  Stat.  589,  c.  195,  and 
the  joint  resolution  of  even  date  therewith,  12  Stat.  627, 
and  that  there  was  not  left  in  Thomas  J.  Jenkins  any  in- 
terest which  he  could  convey  by  deed,  .but  that  all  which 
could  become  the  property  of  the  United  States  and  could 
be  sold  by  virtue  of  a  decree  of  condemnation  and  order 
of  sale  was  the  life  estate  of  Thomas  J.  Jenkins,  and  that 
a  decree  condemning  the  fee  could  have  no  greater  effect 
than  to  subject  the  life  estate  to  sale,  and  therefore  the 
deed  executed  and  delivered  by  him  on  the  26th  day  of 
August,  1865,  was  a  nullity,  and  the  plaintiffs  inherited 
and  were  entitled  to  the  property  as  prayed  for  in  their 
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petition.  But  the  court  held  that  by  reason  of  said  decree 
all  the  estate  of  Thomas  J.  Jenkins  in  the  property  was 
not  condemned  and  sold,  but  only  a  technical  life  estate 
therein,  and  that  there  remained  in  him  the  reversion  or 
remainder  in  fee  of  the  property  after  the  termination  of 
the  life  estate  sold  to  said  Bepler,  which  he  could  sell  and 
convey  by  deed,  and  which  he  did  sell  and  convey  by  the 
deed  of  August  26th,  1865,  and  that  consequently  the 
plaintiffs  had  not  inherited  any  interest  in  the  property, 
and  overruled  the  demurrer ;  to  which  the  plaintiffs  ex- 
cepted.  The  plaintiffs  then  had  leave  to  reply  to  the 
defence,  and  they  replied  as  follows  :  "  That  by  the  pro- 
ceedings in  the  District  Court  of  the  United  States  for  the 
Southern  District  of  Ohio,  in  the  year  1863,  all  the  estate 
of  Thomas  J.  Jenkins  in  the  property  was  confiscated  and 
sold,  and  there  did  not  remain  in  him  the  reversion  or  re- 
mainder in  fee  after  the  sale  to  Bepler  ;  that  they  admit ' 
the  execution  and  delivery  of  a  deed  to  the  defendant  on 
the  26th  day  of  August,  1865,  by  Thomas  J.  Jenkins,  at 
Cincinnati,  in  the  State  of  Ohio,  but  deny  that  Jenkins 
had  any  interest  in  the  property  at  that  time  which  he 
could  convey,  and  aver  that  defendant  took  nothing  by  the 
deed  from  him."  To  which  reply  the  defendant  demurred, 
and,  after  hearing  the  case,  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Ohio,  at  October  term, 
1888,  held  that  only  the  technical  life  estate  of  Thomas 
J.  Jenkins  was  confiscated  by  the  said  decree,  and  that 
there  was  left  in  him  the  reversion  or  remainder,  which 
he  sold  and  conveyed  to  the  defendant  by  the  deed  of 
August  26,  1865,  and  that  consequently  the  plaintiffs  had 
no  interest  in  the  property,  and  sustained  the  demurrer ; 
to  which  ruling  the  plaintiff  excepted.  And  the  plaintiffs 
not  desiring  to  plead  further,  the  court  gave  judgment  for 
the  defendant  for  the  reasons  stated  in  overruling  the  de- 
murrer. 


To  review  that  judgment  the  case  was  taken  to  the 
Supreme  Court  of  the  United  States  on  writ  of  error. 

MR.  JUSTICE  FIELD  delivered  the  opinion  of  the  court. 

The  important  questions  presented  in  this  case  relate 
to  the  nature  and  duration  of  the  estate  condemned  and 
sold  by  the  decree  of  the  United  States  District  Court 
for  the  Southern  District  of  Ohio  in  the  proceedings  taken 
for  the  confiscation  of  the  property  of  Thomas  J.  Jenkins, 
under  the  act  of  Congress  of  July  17,  1862,  12  Stat.  589, 
and  to  the  power  of  disposition  possessed  by  him  over 
the  naked  fee  or  property  in  reversion,  after  the  termina- 
tion of  the  confiscated  estate.  The  questions  must  find 
their  solution  in  the  interpretation  given  to  the  provisions 
of  that  act  and  to  the  terms  of  the  decree.  The  act  is 
entitled  "An  act  to  suppress  insurrection,  to  punish  treason 
and  rebellion,  to  seize  and  confiscate  the  property  of  rebels, 
and  for  other  purposes." 

In  one  of  the  earlier  cases  in  this  court  under  this  act, 
it  was  earnestly  contended  that  the  act  was  not  passed  in 
the  exercise  of  the  war  powers  of  the  government,  but  in 
the  execution  of  the  municipal  power  of  the  government 
to  legislate  for  the  punishment  of  offences  against  the 
United  States.  Such  was  the  contention  in  Miller  v.  The 
United  States,  11  Wall.  268,  308,  369.  The  court,  how- 
ever, was  of  opinion  that  only  the  first  four  sections,  which 
were  aimed  at  individual  offenders,  were  open  to  that  ob- 
jection ;  and  admitted  that  they  were  passed  in  the  exer- 
cise of  the  sovereign,  and  not  the  belligerent,  rights  of  the 
government ;  but  held  that  in  the  fifth  and  following  sec- 
tions another  purpose  was  avowed,  not  that  of  punishing 
treason  and  rebellion,  as  described  in  the  title,  but  the 
other  purpose  there  described,  that  of  seizing  and  con- 
fiscating the  property  of  rebels.  The  language  of  the  5th 
section  is  that  "  to  insure  the  speedy  termination  of  the 
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present  rebellion  it  shall  be  the  duty  of  the  President  of 
the  United  States  to  cause  the  seizure  of  all  the  estate 
and  property,  money,  stocks,  credits  and  effects  of  the 
persons  hereinafter  named  in  this  section,  and  to  apply 
and  use  the  same,  and  the  proceeds  thereof,  for  the  sup- 
port of  the  army  of  the  United  States."  And  the  court, 
stating  that  the  avowed  purpose  of  the  act  was  not  to 
reach  any  criminal  personally,  but  to  insure  the  speedy 
termination  of  the  rebellion,  which  the  court  had  recog- 
nized as  a  civil  war,  held  that  this  purpose  was  such  as 
Congress  in  the  situation  of  the  country  might  constitu- 
tionally entertain,  and  that  the  provisions  made  to  carry 
it  out,  namely,  confiscation,  were  legitimate,  unless  applied 
to  others  than  enemies.  The  act,  therefore,  in  execution 
of  this  purpose,  provided  for  judicial  proceedings  in  rein, 
for  the  condemnation  and  sale  of  the  property  mentioned, 
after  its  seizure,  to  be  brought  in  any  District  or  Terri- 
torial Court  of  the  United  States,  which  should  conform 
as  nearly  as  possible  to  proceedings  in  admiralty  and 
revenue  cases  ;  and  it  declared  that  if  the  property  should 
be  found  to  have  belonged  to  a  person  engaged  in  rebel- 
lion, or  who  had  given  aid  or  comfort  thereto,  the  same 
should  be  condemned  as  enemies'  property,  and  become 
the  property  of  the  United  States,  and  might  be  disposed 
of  as  the  court  should  decree,  and  the  proceeds  thereof 
paid  into  the  Treasury  of  the  United  States  for  the  pur- 
poses stated.  After  the  act  embodying  this  and  other 
provisions  had  passed  both  houses  of  Congress  and  been 
presented  to  President  Lincoln  for  approval,  it  was  ascer- 
tained that  he  was  of  opinion  that  in  some  of  its  features 
it  was  unconstitutional,  and  that  he  intended  to  veto  it. 
His  objections  were  that  in  several  of  its  clauses  the  pro- 
vision of  the  Constitution  concerning  forfeitures  not 
extending  beyond  the  life  of  the  offender  was  disregarded. 
Art.  Ill,  sec.  3.  To  meet  this  objection,  which  had  been 
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communicated  to  members  of  the  House  of  Represent- 
atives, where  the  bill  originated,  a  joint  resolution, "ex- 
planatory, as  it  was  termed,  of  the  act — but  which  might 
more  properly  be  designated  amendatory  of  the  act  and 
restrictive  of  its  operation — was  passed  by  the  House  and 
sent  to  the  Senate.  That  body,  being  informed  of  the 
objections  of  the  President,  concurred  in  the  joint  resolu- 
tion. It  was  then  sent  to  the  President,  and  was  received 
by  him  before  the  expiration  of  the  ten  days  allowed  him 
for  the  consideration  of  the  original  bill.  He  returned 
the  bill  and  resolution  together  to  the  house  where  they 
originated,  with  a  message,  in  which  he  stated  that,  con- 
sidering the  act  and  the  resolution  explanatory  of  the  act 
as  being  substantially  one,  he  approved  and  signed  both. 
12  Stat.  589  and  627. 

The  joint  resolution  declares  that  the  provisions  of  the 
third  clause  of  the  5th  section  of  the  act  shall  be  so  con- 
strued as  not  to  apply  to  any  act  or  acts  done  prior  to  its 
passage,  "  nor  shall  any  punishment  or  proceedings  under 
said  act  be  so  construed  as  to  work  a  forfeiture  of  the  real 
estate  of  the  offender  beyondhis  natural  life."  No  decree 
condemning  real  property  of  persons  seized  under  the  act, 
could  therefore  extend  the  forfeiture  adjudged  beyond  the 
life  of  the  offending  owner.  During  his  life  only  could 
the  control,  possession,  and  enjoyment  of  the  real  prop- 
erty seized  and  condemned  be  appropriated.  To  that 
extent  the  property  vested  in  the  United  States  upon  its 
condemnation  and  passed  to  the  purchaser  to  whom  the 
government  might  afterwards  sell  it. 

What  then  was  the  situation  of  the  remainder  of  the 
estate  of  the  offending  party  after  the  condemnation  and 
sale  ?  The  proceedings  did  not  purport  to  touch  any  in- 
terest in  the  property  or  control  of  it  beyond  his  life. 
When  that  ceased  his  heirs  took  the  property  from  him. 
They  could  not  take  anything  from  the  government,  for  it 
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had  nothing  ;  the  interest  it  acquired  by  the  condemnation 
passed  by  the  sale  to  the  purchaser.  The  reversionary 
interest  or  remainder  of  the  estate  must  have  rested  some- 
where. It  could  not  have  been  floating  in  space  without 
relationship  to  any  one.  The  logical  conclusion  would 
seem  to  be  that  it  continued  in  the  offending  owner.  This, 
we  think,  follows,  not  only  from  the  language  of  the  act, 
but  from  decisions  of  this  court  construing  its  provisions, 
though  some  of  the  latter  contain  declarations  that  its  pos- 
session is  unaccompanied  with  any  power  of  disposition 
over  the  future  estate  during  his  life. 

In  Bigelow  v.  Forrest,  9  Wall.  339,  which  came  before 
this  court  at  December  term,  1869,  it  was  held  that  the 
act  6f  July  17,  1862,  and  the  explanatory  resolution  of 
the  same  date,  were  to  be  construed  together,  and  that 
thus  construed  all  that  could  be  sold  by  virtue  of  a  decree 
of  condemnation  and  order  of  sale  under  the  act  was  a 
right  to  the  property  seized  terminating  with  the  life  of 
the  offending  person,  and  that  the  fact  that  he  owned  the 
estate  in  fee  simple,  that  the  libel  was  against  all  his  right, 
title,  interest  and  estate,  and  that  the  sale  and  marshal's 
deed  professed  to  convey  as  much,  did  not  change  the  re- 
sult. The  District  Court,  said  this  court,  under  the  act 
of  Congress,  had  no  power  to  order  a  sale  which  would 
confer  upon  the  purchaser  rights  outlas'ing  the  life  of  the 
party,  and  had  it  done  so  it  would'  have  transcended  its 
jurisdiction.  This  was  the  unanimous  decision  of  the 
court. 

In  Day  v.  Micou,  18  Wall.  156,  before  this  court  at 
October  term,  1873,  it  was  held  also  by  the  court  unani- 
mously that,  under  the  confiscation  act  and  joint  resolution 
explanatory  of  it,  only  the  life  estate  of  the  person  for 
whose  offence  the  land  had  been  seized  was  subject  to 
condemnation  and  sale,  and  that  the  fact  that  the  decree 
may  have  condemned  the  fee  did  not  alter  the  case. 
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In  Wallach  v.  Van  Riswkk,  92  U.  S.  202,  207,  which 
was  before  this  court  at  October  term,  1875,  it  was  held 
that  after  an  adjudicated  forfeiture  and  sale  of  an  enemy's 
land  under  the  confiscation  act,  and  the  joint  resolution 
accompanying  it,  there  was  not  left  in  him  any  interest 
which  he  could  convey  by  deed.  This  ruling  was  not 
made  upon  any  express  provision  of  the  statute.  There 
is  no  personal  disability  imposed  by  its  provisions  upon 
the  offending  party  beyond  the  forfeiture  of  his  estate 
during  his  life.  It  was  made  by  the  court,  apparently 
upon  what  it  considered  the  policy  of  the  confiscation  act. 
The  purpose  of  the  act,  it  said,  and  its  justification,  was 
to  strengthen  the  government,  and  to  enfeeble  the  public 
enemy  by  taking  from  his  adherents  the  power  to  use 
their  property  in  aid  of  the  hostile  cause.  "  With  such  a 
purpose,"  it  added,  "  it  is  incredible  that  Congress,  while 
providing  for  confiscation  of  enemy's  laud,  intended  to 
leave  in  that  enemy  a  vested  interest  therein,  which  he 
might  sell  and  with  the  proceeds  of  which  he  might  aid 
in  carrying  on  the  war  against  the  government."  In  this 
ruling,  the  court,  in  addition  to  the  statutory  effect  of  the 
decree  as  a  conveyance  to  the  United  States  of  the  title 
to  the  land  for  the  life  of  the  offending  party,  made  the 
decree  impose  upon  him  a  disability  or  disqualification  to 
hold  or  transfer  an  estate  which  the  United  States  did  not 
acquire  or  condemn. 

Though  the  ruling  in  Wallach  v.  Van  IRiswick  was  fol- 
lowed in  several  cases — in  Pike  v.  Wassell,  in  1876,  94  U. 
S.  711,  and  in  French  v.  Wade,  in  1880,  102  U.  S.  132- 
this  court  subsequently  held,  in  1884,  in  Avegno  v.  Schmidt, 
113  U.  S.  293,  that  the  heirs  at  law  of  a  person,  whose  life 
interest  in  real  estate  was  confiscated  under  the  confisca- 
tion act  of  July  17,  1862,  took  at  his  death  by  descent 
from  him  and  not  from  the  United  States  under  the  act, 
and,  in  1887,  in  Shields  v.  Schiff,  124  U.  S.  351,  355,  that 
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the  confiscation  act  of  July  17,  1862,  construed  in  con- 
nection with  the  joint  resolution  of  the  same  date,  made 
no  disposition  of  the  confiscated  property  after  the  death 
of  the  owner,  but  left  it  to  devolve  upon  his  heirs,  and  not 
by  donation  from  the  government. 

It  is  not  to  be  overlooked  that  previous  to  the  decision 
of  the  case  of  WaUach  v.  Van  Riswick,  a  general  amnesty 
and  pardon  had  been  proclaimed  by  the  President  through- 
out the  land  to  all  who  had  participated  in  the  rebellion, 
thus  relieving  them  from  the  disabilities  arising  from  such 
participation.  Estates  and  interests  in  land,  present  and 
future,  which  had  not  for  such  participation  been  previ- 
ously condemned  and  sold  to  others,  fell  at  once  under 
the  control  and  disposition  of  the  original  owners,  as 
though  the  offences  alleged  against  them  had  never  been 
committed.  The  pardon  and  amnesty  did  not  and  could 
not  change  the  actual  fact  of  previous  disloyalty,  if  it  ex- 
isted, but  as  said  in  Carlisle  v.  United  States,  16  Wall. 
147,  151,  "  they  forever  closed  the  eyes  of  the  court  to  the 
perception  of  that  fact  as  an  element  in  its  judgment,  no 
rights  of  third  parties  having  intervened."  As  repeatedly 
affirmed  by  this  court,  pardon  and  amnesty  in  legal  con- 
templation not  merely  release  offenders  from  the  punish- 
ment prescribed  for  their  offences,  but  obliterate  the 
offences  themselves. 

In  Illinois  Central  Railroad  Co.  v.  Bosworth,  133  U.  S. 
92,  100,  102,  104,  105,  which  was  here  at  October  term, 
1889,  we  have  the  latest  expression  of  this  court  upon  the 
subject  we  have  been  considering,  and  also  on  the  effect 
of  pardon  and  amnesty  upon  the  disabilities  imposed  upon 
parties  whose  life  estates  had  been  confiscated  under  the 
act  of  July  17,  1862,  and  the  accompanying  joint  resolu- 
tion. That  was  an  action  brought  by  the  surviving 
children  of  A.  W.  Bosworth,  deceased,  to  recover  posses- 
sion of  one  undivided  sixth  part  of  a  tract  of  land  in  New 
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Orleans,  which  formerly  belonged  to  their  father.  The 
petition  stated  that  the  latter,  having  taken  part  in  the  war 
of  the  rebellion,  and  done  acts  which  made  him  liable  to 
the  penalties  of  the  confiscation  act,  the  said  one-sixth 
part  of  the  land  was  seized,  condemned  and  sold,  under 
the  act,  and  purchased  by  one  Burbank,  in  May,  1865  ; 
that  A.  W.  Bosworth  died  in  October,  1885  ;  and  that 
the  plaintiffs,  upon  his  death,  became  the  owners  in 
fee  simple  of  the  said  one-sixth  part  of  the  property  of 
which  the  defendant,  the  Illinois  Central  Railroad  Com- 
pany, was  in  possession.  The  company  filed  an  answer 
setting  up  various  defences,  among  others,  tracing  title  to 
themselves  from  Bosworth,  by  virtue  of  an  act  of  sale 
executed  by  him  and  wife  in  September,  1871,  disposing 
of  all  their  interest  in  the  premises  with  full  covenants  of 
warranty.  They  also  alleged  that  Bosworth  had,  before 
the  act  of  sale,  not  only  been  included  in  the  general 
amnesty  proclamation  of  the  President,  issued  on  the  25th 
of  December,  1868,  but  had  received  from  him  a  special 
pardon  on  the  2dof  October,  1865,  and  had  taken  the  oath 
of  allegiance  and  complied  with  the  terms  and  conditions 
necessary  to  be  restored  to,  and  reinvested  with,  the  rights, 
franchises  and  privileges  of  citizenship. 

The  principal  question  involved  in  the  case  was  whether, 
by  the  effect  of  the  pardon  and  amnesty  granted  to  A.  W. 
Bosworth,  he  was  restored  to  the  control  and  power  of 
disposition  over  the  fee  simple  or  naked  property  in  re- 
version, expectant  upon  the  determination  of  the  confis- 
cated estate  in  the  property  in  dispute.  "  The  question 
of  the  effect  of  pardon  and  amnesty,"  said  the  court,  "  on 
the  destination  of  the  remaining  estate  of  the  offender, 
still  outstanding  after  a  confiscation  of  the  property  dur- 
ing his  natural  life,  has  never  been  settled  by  the  court." 
In  Wallacfi  v.  Van  Riswick,  the  court  said  it  "  was  not 
called  upon  to  determine  where  the  fee  dwells  during  the 
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continuance  of  the  interest  of  a  purchaser  at  a  confisca- 
tion sale,  whether  in  the  United  States,  or  in  the  purchaser 
subject  to  be  defeated  by  the  death  of  the  offender."  It 
had  been  also  suggested  that  the  fee  remained  in  the  per- 
son whose  estate  was  confiscated,  but  without  any  power 
in  him  to  dispose  of  or  control  it.  "Perhaps,"  said  Mr. 
Justice  Bradley,  in  speaking  for  the  court,  and  referring 
to  those  different  suggestions,  "  it  is  not  of  much  conse- 
quence which  of  these  theories,  if  either  of  them,  is  the 
true  one ;  the  important  point  being  that  the  remnant  of 
the  estate,  whatever  its  nature,  and  wherever  it  went,  was 
never  beneficially  disposed  of,  but  remained,  so  to  speak, 
in  a  state  of  suspended  animation."  And  again  he  said, 
"  it  is  not  necessary  to  be  over-curious  about  the  inter- 
mediate state  in  which  the  disembodied  shade  of  naked 
ownership  may  have  wandered  during  the  period  of  its 
ambiguous  existence.  It  is  enough  to  know  that  it  was 
neither  annihilated,  nor  confiscated,  nor  appropriated  to 
any  third  party.  The  owner,  as  a  punishment  for  his 
offences,  was  disabled  from  exercising  any  acts  of  owner- 
ship over  it,  and  no  power  to  exercise  such  acts  was 
given  to  any  other  person.  At  his  death,  if  not  before, 
the  period  of  suspension  comes  to  an  end,  and  the  estate 
revives  and  devolves  to  his  heirs  at  law."  "It  would  seem 
to  follow,"  added  the  learned  justice,  "  as  a  logical  conse- 
quence from  the  decision  in  Avegtio  v.  Schmidt  and  Shields 
v.  Schiff,  that  after  the  confiscation  of  the  property  the 
naked  fee  (or  the  naked  ownership,  as  denominated  in  the 
civil  law)  subject,  for  the  lifetime  of  the  offender  to  the 
interest  or  usufruct  of  the  purchaser  at  the  confiscation 
sale,  remained  in  the  offender  himself ;  otherwise,  how 
could  his  heirs  take  it  from  him  by  inheritance  ?  But,  by 
reason  of  his  disability  to  dispose  of,  or  touch  it,  or  affect 
it  in  any  manner  whatsoever,  it  remained,  as  before  stated, 
a  mere  dead  estate,  or  in  a  condition  of  suspended  aniina- 
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tion.  We  think  that  this  is,  on  the  whole,  the  most  rea- 
sonable view.  There  is  no  corruption  of  blood ;  the 
offender  can  transmit  by  descent ;  his  heirs  take  from  him 
by  descent ;  why,  then,  is  it  not  most  rational  to  conclude 
that  the  dormant  and  suspended  fee  has  continued  in 
him  ?  "  And  the  court  held  after  full  consideration  that 
the  disabilities  which  prevented  the  offending  party — Bos- 
worth — from  exercising  power  over  the  suspended  fee,  or 
naked  property,  was  removed  by  the  pardon  and  amnesty, 
and  that  he  was  restored  to  all  his  rights,  privileges  and 
immunities,  as  if  he  had  never  offended,  except  as  to  those 
things  which  had  become  vested  in  other  persons ;  and 
that,  among  other  things,  Cl  he  was  restored  to  the  control 
of  so  much  of  his  property  and  estate  as  had  not  become 
vested  either  in  the  government  or  in  any  other  person  ; 
especially  that  part  or  quality  of  his  estate  which  had 
never  been  forfeited,  namely,  the  naked  residuary  owner- 
ship of  the  property,  subject  to  the  usufruct  of  the  pur- 
chaser under  the  confiscation  proceedings." 

In  the  confiscation  proceedings,  under  which  the  prop- 
erty in  controversy  was  condemned  and  sold,  the  decree 
of  the  United  States  District  Court  adjudged,  from  the 
proof  presented,  that  Thomas  J.  Jenkins,  the  party  whose 
property  was  proceeded  against,  was,  at  the  date  of  its 
seizure,  the  owner  of  the  property  which  consisted  of  cer- 
tain real  estate  described,  and  had  been  since  July  17, 
1862,  and  was  in  the  service  of  the  rebels,  in  arms  against 
the  United  States,  and  that  his  life  estate  in  the  said  real 
estate  was  justly  and  legally  forfeited,  and  it  ordered  that 
such  life  estate  be  condemned  and  sold,  and  that  the  neces- 
sary process  be  issued  to  the  marshal  to  make  such  sale 
and  bring  the  proceeds  into  court.  Upon  this  decree  a 
sale  and  conveyance  were  ma.de  by  the  marshal  of  the  life 
estate  of  said  Jenkins  to  one  Edward  Bepler.  The  only 
sale  and  conveyance  executed  under  the  decree,,  asthus 
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seen,  were  of  the  life  estate" of  Thomas  J.  Jenkins  in  the 
real  property  in  controversy.  No  condemnation  was  had 
or  sale  made  of  any  other  estate  in  the  premises. 

In  some  of  the  cases,  as,  for  instance,  Bigelow  v.  Forrest :, 
9  Wall.  339,  a  condemnation  and  sale  had  been  made  of 
the  property  in  fee,  and  it  was  held  to  be  valid  as  a  con- 
demnation and  sale  of  the  life  estate  of  the  offending 
owner ;  but  the  reverse  is  not  true.  When  the  lesser 
estate — the  life  estate — is  sold,  the  sale  cannot  be  held  to 
pass  the  larger  estate — the  fee. 

Of  the  reversion  or  remainder  of  the  estate  of  the 
offending  party  no  disposition  was  ever  made  by  the  gov- 
ernment. It  must,  therefore,  be  construed  to  have  re- 
mained in  him,  but,  under  the  ruling  in  Wallach  v.  Van 
Riswick,  without  any  power  in  him  to  alienate  it  during 
his  life.  That  disability  was  in  force  when  he  executed, 
with  his  wife,  the  deed  of  the  premises,  August  26,  1865. 
The  proclamation  of  pardon  and  amnesty  was  not  made 
by  the  President  until  December  25,  1868.  This  deed, 
however,  was  accompanied  with  a  covenant  of  seizin  on 
his  part,  and  that  he  would  warrant  and  defend  the  title 
against  the  lawful  claims  of  all  persons  whomsoever.  Ad- 
mitting that  he  had  no  present  estate  in  the  premises,  and 
none  in  expectancy,  he  was  at  liberty  to  add  to  his  deed 
the  ordinary  covenants  of  seizin  and  warranty,  and  the 
same  legal  operation  upon  future  acquired  interests  must 
be  given  to  them  as  when  accompanying  conveyances  of 
parties  whose  property  has  never  been  subject  to  confis- 
cation proceedings.  That  Avarranty  estopped  him  and  all 
persons  claiming  under  him  from  asserting  title  to  the 
premises  against  the  grantee  and  his  heirs  and  assigns,  or 
conveying  it  to  any  other  parties.  When,  subsequently, 
the  general  amnesty  and  pardon  proclamation  was  issued, 
the  disability,  if  any,  that  had  previously  rested  upon  him 
against  disposing  of  the  remaining  estate,  which  had  not 


IT 

been  confiscated,  was  removed,  and  he  stood,  with  refer- 
erence  to  that  estate,  precisely  as  though  no  confiscation 
proceedings  had  ever  been  had.  The  amnesty  and  pardon 
in  removing  the  disability,  if  any,  resting  upon  him,  re- 
specting that  estate,  enlarged  his  estate,  the  benefit  of 
which  enured  equally  to  his  grantee.  The  removal  of  his 
disabilities  did  not  affect  the  purchaser's  right  under  the 
decree  of  confiscation.  The  latter  remained  in  the  full 
enjoyment  of  the  property  during  the  life  of  the  offending 
party,  but  he  had  no  claim  upon  the  future  estate,  nor  did 
the  heirs  of  the  offending  party  have  any  such  claim  upon 
it  as  to  preclude  the  operation  of  any  previous  warranties 
by  him  respecting  it.  Van  Rensselaer  v.  Kearney,  11 
How.  297  ;  Irvine  v.  Irvine,  9  Wall.  617.  As  the  general 
pardon  and  amnesty  to  all  persons  implicated  in  the 
rebellion  are  not  pleaded  by  the  defendant,  to  relieve  the 
offending  party,  whose  life  estate  in  the  premises  in  con- 
troversy was  confiscated,  from  his  disabilities  respecting 
the  reversionary  interest,  or  naked  fee  in  the  premises,  it 
is  claimed  that  no  benefit  can  be  derived  from  them. 
But  this  result  does  not  follow  from  the  omission  in  plead- 
ing, for  the  pardon  and  amnesty  were  made  by  a  public 
proclamation  of  the  President,  which  has  the  force  of 
public  law,  and  of  4  which  all  courts  and  officers  must  take 
notice,  whether  especially  called  to  their  attention  or  not. 
Jones  v.  United  States,  137  U.  S.  202,  212,  215. 

Judgment  affirmed. 


Courts  of  equity  will  not  ordinarily  interfere  to  enjoin  the  commission 
of  a  threatened  trespass  to  real  property,  unless  the  trespass  be  one 
going  to  the  destruction  of  the  substance  of  the  estate,  such  as  the 
extracting  of  ores,  the  cutting  down  of  timber,  the  digging  of  coals, 
and  the  like.  The  jurisdiction  of  the  court,  in  such  cases,  is  asserted 
for  the  preservation  of  the  property  pending  proceedings  at  law  for 
the  determination  of  the  title. 


OPINION 

OF  THE 

U.  S.  Circuit  Court  for  the  Northern  District  of  California 

IN 

IDe  ZRCTY"    -VHS-    "WRIGHT, 

DELIVERED   BY 

MR.    JUSTICR     FIELD, 

OF  U.  S.  SUPREME  COURT, 

August  12,  1864* 


Suit  in  equity  to  restrain  the  defendants  from  entering 
upon  certain  real  estate  in  San  Francisco,  alleged  to  be 
the  property  of  the  complainant,  and  appropriating  it  to 
the  use  of  the  United  States.  It  was  heard  at  the  June 
term  of  1864.  The  facts  are  stated  in  the  opinion  of  the 
court. 

Mr.  Justice  FIELD.  This  is  a  suit  to  restrain  the  de- 
fendants from  entering  upon  certain  real  estate  situated 
at  a  place  known  as  Black  Point  or  Point  San  Jose,  in 
the  city  of  San  Francisco,  alleged  to  be  the  property  of 
the  complainant,  and  appropriating  it  to  the  use  of  the 
United  States.  The  complainant,  or  his  immediate 
grantor,  has  been  in  possession  of  the  premises  in  ques- 
tion for  several  years,  and  claims  to  be  the  owner  in  fee 

*  Reported  in  4  Sawyer,  530. 


of  the  same,  deriving  his  title  from  the  city  of  San  Fran- 
cisco by  virtue  of  the  ordinance  of  the  common  council 
for  the  settlement  of  land  titles  in  the  city,  passed  on  the 
twentieth  of  June,  1855,  commonly  known  as  the  Van 
Ness  ordinance,  and  the  act  of  the  legislature  of  the  State 
confirmatory  thereof. 

The  defendants,  who  are  officers  of  the  army  of  the 
United  States,  and  acting  under  the  orders  of  the  Secretary 
of  War,  have  taken  possession  of  an  adjoining  tract  of 
land  at  the  same  Black  Point,  and  commenced  the  erec- 
tion of  fortifications  thereon  for  the  general  government; 
and  they  declare  their  intention  to  take  like  possession, 
under  the  same  authority,  of  the  premises  in  question, 
and  to  appropriate  them  for  the  erection  of  barracks  and 
other  buildings  required  in  connection  with  the  fortifica- 
tions. 

The  complainant,  therefore,  invokes  the  authority  of 
the  court  to  restrain  such  appropriation  until  compensa- 
tion to  him  for  the  property  is  previously  made. 

The  defendants  controvert  the  complainant's  claim  of 
ownership;  they  deny  that  the  land  is  private  prop- 
erty, and  insist  that  it  is  the  property  of  the  United 
States,  upon  which  the  complainant  has  intruded  with- 
out color  of  right.  The  question  of  title  is  thus,  at 
the  outset,  raised  in  the  case.  And  the  documents 
produced  by  the  complainant  as  evidence  of  his  title, 
so  far  from  establishing  the  title  in  him,  show  con- 
clusively that  the  title  is  a  matter  in  controversy  now 
under  consideration  in  a  judicial  proceeding  pending  be- 
fore the  District  Court  of  the  United  States.  The  com- 
plainant, as  we  have  stated,  derives  his  title  from  the  city 
of  San  Francisco,  through  the  operation  of  the  Van  Ness 
ordinance.  At  the  time  that  ordinance  was  passed,  there 
was  much  diversity  of  opinion  among  the  members  of  the 
profession  as  to  the  title  of  the  land  embraced  within  the 
limits  of  the  charter  of  1851 ;  some  of  them  holding  the 


land  to  be  public  property  of  the  United  States,  and  others 
holding  that  the  title  was  in  the  city,  as  successor  of  a 
Mexican  pueblo  established  and  in  existence  at  the  date 
of  the  acquisition  of  the  country.  The  ordinance  was 
passed  to  meet  both  of  these  views.  The  first  section  was 
framed  upon  the  supposition  that  the  land  above  the 
natural  high-water  mark  of  the  bay  belonged  to  the 
United  States,  and  it  provided  for  the  entry  of  the  same  at 
the  proper  land  office.  It  does  not  appear  from  the  evidence 
before  us  that  any  entry  was  ever  made  as  thus  provided, 
or  that  the  price  per  acre  required  by  law  was  ever  ten- 
dered to  render  the  entry,  if  made,  effectual.  Besides, 
there  is  evidence  in  the  case  tending  to  show  that  if  the 
land  embraced  within  the  city  limits  belonged  to  the 
United  States,  that  portion  which  constitutes  Black  Point 
(sometimes  called  Point  Jose  or  San  Jose)  was,  as  early 
as  1850,  exempted  and  reserved  from  sale  for  public  pur- 
poses. There  is  on  file  in  the  office  of  the  surveyor-gen- 
eral of  California  a  notice  from  the  Commissioner  of  the 
General  Land  Office  at  Washington,  bearing  date  on  the 
twenty-fourth  of  June,  1851,  informing  the  surveyor  that 
such  reservation  had  been  made  by  President  Fillmore  on 
the  sixth  of  November  of  the  previous  year. 

The  second  section  of  the  ordinance  was  framed  upon 
the  supposition  that  the  city  possessed  the  title  to  the 
lands  within  the  corporate  limits,  and  by  its  provisions 
she  relinquished  and  granted  all  her  title  and  claim 
thereto,  with  certain  exceptions,  to  the  parties  in  the 
actual  possession  thereof,  by  themselves  or  tenants,  on  or 
before  the  first  of  January,  1855,  provided  such  possession 
was  continued  up  to  the  time  of  the  introduction  of  the 
ordinance  in  the  common  council,  or,  if  interrupted 
by  an  intruder  or  trespasser,  had  been  or  might  be 
recovered  by  legal  process.  The  party  through  whom 
the  complainant  traces  his  title  was  in  such  posses- 
sion of  the  premises  in  question,  and  hence  acquired 


whatever  title  the  city  possessed  at  the  passage  of 
the  ordinance.  The  city  then  asserted  title  as  suc- 
cessor of  the  pueblo  to  four  square  leagues  of  land. 
She  had  presented  her  claim  for  the  same  to  the  board  of 
land  commissioners,  created  under  the  act  of  Congress  of 
March  3, 1851,  and  the  board,  in  December,  1854,  had 
confirmed  the  claim  to  a  portion  of  the  four  square 
leagues,  including  the  premises  in  question,  and  rejected 
her  claim  to  the  residue.  From  this  action  of  the  board 
an  appeal  was  taken,  by  the  filing  of  a  transcript  of  the 
proceedings  and  decision  of  the  board  with  the  clerk  of  the 
District  Court.  The  appeal  was  by  the  statute  for  the  benefit 
of  the  party  against  whom  the  decision  was  rendered — 
in  this  case,  of  both  parties — of  the  city  which  claimed  a 
larger  quantity  of  land  than  that  confirmed ;  and  of  the 
United  States,  which  denied  the  claim  of  the  city  alto- 
gether ;  and  both  parties  gave  notice  of  their  intention  to 
prosecute  the  appeal.  Subsequently,  in  February,  1857, 
the  Attorney-General  withdrew  the  appeal  on  the  part  of 
the  United  States,  and  upon  the  stipulation  of  the  district 
attorney,  the  District  Court,  in  March,  1857,  ordered  the 
appeal  to  be  dismissed,  and  gave  leave  to  the  city  to  pro- 
ceed upon  the  decree  of  the  commission  as  upon  a  final 
decree.  The  counsel  of  the  complainant  regards  this  de- 
cree as  closing  the  controversy  between  the  city  and  the 
United  States  as  to  the  land  to  which  the  claim  was  con- 
firmed. But  in  this  view  he  is  mistaken.  Had  the  city 
also  withdrawn  her  appeal  such  result  would  have  fol- 
lowed. But  this  course  the  city  declined  to  take.  She 
continues  to  prosecute  the  appeal  for  the  residue  of  her 
claim  to  the  four  square  leagues. 

This  leaves  open  the  whole  issue  with  the  United 
States.  The  proceeding  in  the  District  Court,  though 
called  in  the  statute  "an  appeal,"  is  not,  in  fact,  such.  It 
is  essentially  an  original  suit,  in  which  new  evidence  can 
be  given,  and  in  which  the  entire  case  is  to  be  tried  over. 


This  was  expressly  held  in  the  case  of  The  United  States  v. 
Ritchie,  (17  How.  533.)  In  that  case  it  was  contended 
that  the  act  of  Congress,  in  prescribing  an  appeal  from 
the  board  of  commissioners  to  the  District  Court,  was  un- 
constitutional, as  the  board  was  not  a  court  under  the 
Constitution,  and  could  not  be  invested  with  any  portion 
of  the  judicial  power  conferred  upon  the  general  govern- 
ment ;  but  the  Supreme  Court,  Mr.  Justice  Nelson  deliver- 
ing the  opinion,  said:  "That  the  suit  in  the  District 
Court  is  to  be  regarded  as  an  original  proceeding,  the 
removal  of  the  transcript,  papers,  and  evidence  into  it 
from  the  board  of  commissioners  being  a  mode  of  pro- 
viding for  the  institution  of  the  suit  in  that  court.  The 
transfer,  it  is  true,  is  called  an  appeal ;  we  must  not,  how- 
ever, be  misled  by  a  name,  but  look  to  the  substance  and 
intent  of  the  proceeding.  The  District  Court  is  not  con- 
fined to  a  mere  re-examination  of  the  case,  as  heard  and 
decided  by  the  board  of  commissioners,  but  hears  the  case 
de  novo  upon  the  papers  and  testimony  which  had  been 
used  before  the  board,  they  being  made  evidence  in  the 
District  Court,  and  also  upon  such  further  evidence  as 
either  party  may  see  fit  to  produce." 

The  District  Court  then,  as  thus  held,  "hears  the  case 
de  novo"  Every  question  raised  before  the  commission- 
ers may  be  raised  again  before  the  District  Court.  No 
fact  is  concluded  by  the  decree  of  the  board.  It  follows, 
from  this  view  of  the  case,  that  the  title  to  the  premises 
in  question  is  far  from  being  settled,  that  it  is,  in  fact,  a 
matter  now  pending  for  determination  in  a  judicial  pro- 
ceeding between  the  city  and  the  United  States. 

Nor  is  the  case  of  the  complainant  aided  by  the  recent 
act  of  Congress  "  to  expedite  the  settlement  of  titles  to 
lands  in  the  State  of  California."  By  that  act  the  right 
and  title  of  the  United  States  to  the  lands  within  the  cor- 
porate limits  of  the  city,  as  defined  by  the  charter  of 
1851,  are  relinquished  and  granted  to  the  city  for  the  uses 


and  purposes  specified  in  the  Van  Ness  ordinance,  sub- 
ject to  certain  exceptions  and  reservations,  among  which 
are  all  sites  or  other  parcels  of  land  which  had  been  pre- 
viously, or  were  then,  "  occupied  by  the  United  States  for 
military,  naval,  or  other  public  uses,"  or  which  might  be 
designated  by  the  President  within  one  year  after  the 
return  to  the  General  Land  Office  of  an  approved  plat  of 
the  exterior  limits  of  the  city. 

The  title  being  in  dispute,  there  is  no  ground  for  con- 
sidering the  question  of  compensation.  The  case  is  one 
where,  upon  the  complainant's  own  showing,  a  mere 
naked  trespass  is  threatened — the  entry  by  the  defend- 
ants upon  the  premises,  and  the  erection  of  buildings 
thereon.  The  ancient  doctrine  of  equity  was  not  to  inter- 
fere in  such  case,  even  where  the  title  was  undisputed, 
but  to  leave  the  party  to  his  legal  remedy.  And  even 
after  the  doctrine  had  been  modified  in  later  cases,  if  the 
title  to  the  property  were  disputed,  that  fact  was  regarded 
as  sufficient  to  exclude  the  jurisdiction  of  the  court.  In 
Pittsworth  v.  Hopton,  (6  Vesey,  51,)  Lord  Eldon  stated  that 
he  remembered  being  told  from  the  bench,  in  early  life, 
"  that  if  the  plaintiff  filed  a  bill  for  an  account,  and  an 
injunction  to  restrain  waste,  stating  that  the  defendant 
claimed  by  a  title  adverse  to  his,  he  stated  himself  out  of 
court  as  to  the  injunction."  And  in  the  case  of  Norway  v. 
Rowe,  (19  Vesey,  147,)  which  arose  several  years  after- 
ward, the  same  distinguished  'chancellor  observed  that 
the  court  had  certainly  proceeded  to  extend  injunctions 
to  trespass,  but  he  did  not  recollect  that  it  was  ever 
granted  on  that  head,  where  the  fact  of  the  plaintiff's 
title  to  the  property  was  disputed  by  the  answer.  The 
ancient  doctrine  in  this  respect  has  been  greatly  modified, 
and  it  is  the  common  practice  at  this  day  for  the  court  to 
issue  injunctions  where  the  title  is  in  dispute.  But  in 
such  instances  a  stronger  and  clearer  case  of  irremedia- 
able  mischief  must  be  presented  than  where  the  title  is 


undisputed.  The  trespass  threatened  must  be  one  going 
to  the  destruction  of  the  substance  of  the  estate,  such  as 
the  extracting  of  ores,  the  cutting  down  of  timber,  the 
digging  of  coals,  and  the  like.  The  jurisdiction  of  the 
court  in  these  cases  is  asserted  for  the  preservation  of  the 
property  pending  proceedings  at  law  for  the  determina- 
tion of  the  title  of  th*e  parties.  (Irvine  v.  Ross,  7  Johns. 
Ch.  332;  West  v.  Walker,  2  Green's  Ch.  282;  Kerlenv.West, 
3  Green's  Ch.  452;  United  States  v.  Parrott,  1  McAllister, 
295;  Perry  v.  Parker,  1  Woodbury  &  Minot,  281.) 

In  the  case  at  bar,  the  alleged  trespass  threatened  will 
not  produce  irreparable  mischief  or  tend  to  the  destruc- 
tion of  the  inheritance.  The  barracks  and  other  build- 
ings which  the  defendants  propose  to  construct  will  not 
impair  the  value  of  the  property,  at  least  to  such  an  ex- 
tent that  an  adequate  remedy  may  not  be  obtained  in  the 
ordinary  course  of  the  law.  The  bill  must  be  dismissed, 
and  a  decree  to  that  effect  will  be  entered. 


There  is  no  comity  between  the  States  by  which  a  person  held  upon 
an  indictment  for  a  criminal  offence  in  one  State  can  be  turned  over 
to  the  authorities  of  another  State,  although  abducted  from  the 
latter. 


OPINION 

OF   THE 

UNITED    STATES  SUPREME   COURT 

IN 

MAHON  v.  JUSTICE. 

DELIVERED    BY 

MR.    JUSTICE   KIELD, 

At  October  Term,  1887.* 


The  case  is  as  follows : 

On  the  9th  of  February,  1888,  the  governor  of  West 
Virginia,  on  behalf  of  that  State,  presented  to  the  Dis- 
trict Court  of  the  United  States  for  the  District  of  Ken- 
tucky a  petition,  representing  that  during  the  month  of 
September,  1887,  a  requisition  was  made  upon  him  as 
governor  aforesaid,  by  the  governor  of  Kentucky,  for 
Plyant  Mahon,  alleged  to  have  committed  murder  in  the 
latter  State,  and  to  have  fled  from  its  justice,  and  to  be 
then  at  large  in  West  Virginia ;  that  pending  correspond- 
ence between  the  two  governors,  and  the  consideration  of 
legal  questions  growing  out  of  the  requisition,  and  during 
the  month  of  December,  1887,  or  January,  1888,  the  said 
Plyant  Mahon,  while  residing  in  West  Virginia,  was,  in 

*  Reported  in  127  U.  S.  700. 


violation  of  her  laws,  and  of  the  Constitution  and  laws  of 
the  United  States,  and  without  warrant  or  other  legal 
process,  arrested  by  a  body  of  armed  men  from  Kentucky, 
and  by  force  and  against  his  will,  conveyed  out  of  the 
State  of  West  Virginia  into  the  county  of  Pike,  in  the 
State  of  Kentucky,  and  there  confined  in  the  common 
jail  of  the  county,  where  he  has  been  ever  since,  and  is 
deprived  of  his  liberty  by  the  keeper  thereof. 

The  petitioner  further  represented  that  on  the  1st  of 
February,  1888,  he  as  governor  of  West  Virginia  and  on 
her  behalf,  made  a  requisition  upon  the  governor  of  Ken- 
tucky, that  Plyant  Mahon  be  released  from  confinement, 
set  at  large,  and  returned  in  safety  to  the  State  of  West 
Virginia  ;  and  that  the  demand  was,  on  the  4th  of  that 
month,  refused  on  the  ground,  among  others,  that  the  ques-« 
tions  involved  were  judicial  and  not  executive.  The  peti- 
tioner, therefore,  in  alleged  vindication  of  the  rights  of 
the  State  of  West  Virginia,  and  of  every  citizen  thereof, 
and  especially  of  the  said  Plyant  Mahon  thus  confined  and 
deprived  of  his  liberty,  to  the  end  that  due  process  of  law 
secured  by  both  the  Constitution  of  the  United  States  and 
the  constitution  of  the  State  of  West  Virginia,  and  the 
laws  made  in  pursuance  thereof,  might  be  respected,  and 
enforced,  prayed  that  the  writ  of  habeas  corpus  be  granted 
directed  to  the  keeper  of  the  jail,  commanding  him  to  pro- 
duce the  body  of  said  Plyant  Mahon,  together  with  the 
cause  of  his  detention,  before  the  judge  of  the  court  at 
such  time  and  place  as  might  be  designated,  and  that  judg- 
ment be  rendered  that  said  Plyant  Mahon  be  discharged 
from  said  confinement  and  custody,  and  be  safely  returned 
within  the  jurisdiction  of  the  State  of  West  Virginia.  At 
the  same  time  another  petition  was  presented  to  the  court 
by  one  John  A.  Sheppard,  representing  that  he  was  a  citi- 
zen of  West  Virginia,  and  setting  forth  substantially  the 
facts  contained  in  the  petition  of  the  governor,  and  pray- 


ing  for  a  like  writ  of  habeas  corpus.  Subsequently  the 
name  of  Plyant  Mahon  was  substituted  for  that  of  John 
A.  Sheppard,  and  the  proceedings  on  the  petition  were 
conducted  in  his  name. 

The  court  ordered  the  writ  to  issue,  directed  to  the 
jailor  of  Pike  County,  requiring  him  to  produce  the  body 
of  Mahon  before  the  District  Court  of  the  United  States 
in  the  city  of  Louisville  on  the  20th  of  the  month,  and 
there  to  abide  such  order  as  might  be  made  in  the  premises. 
The  jailor  of  the  county,  Abner  Justice,  made  a  return  to 
the  writ  substantially  as  follows  :  That  he  held  Plyant  Ma- 
hon in  custody  and  confined  in  the  jail  of  Pike  County  by 
virtue  of  and  in  obedience  to  three  writs  issued  by  the 
clerk  of  the  Criminal  Court  of  the  county  under  its  order, 
each  for  the  arrest  of  Mahon  to  answer  an  indictment 
pending  against  him  and  others  for  the  crime  of  wilful 
murder,  alleged  to  have  been  committed  in  that  county,  a 
crime  for  the  trial  of  which  that  court  had  full  jurisdiction, 
and  commanding  the  officer  arresting  Mahon  to  deliver 
him  to  the  jailor  of  the  county ;  copies  of  which  writs 
were  annexed  to  the  return  ;  that  under  the  writ  of  habeas 
corpus  he  was  proceeding  to  the  city  of  Louisville  to  pro- 
duce the  body  of  Mahon  before  the  United  States  District 
Court  there,  when  he  was  met  on  his  way  by  the  United 
States  Marshal  of  the  District  of  Kentucky,  who,  by  vir- 
tue of  the  order  of  the  District  Court,  took  Plyant  Mahon 
into  his  custody.  He  further  returned  that  three  indict- 
ments against  Mahon  and  others  for  wilful  murder  were 
found  by  the  grand  jury  of  Pike  County,  Kentucky,  and 
returned  into  the  Circuit  Court  of  said  county  at  its  Sep- 
tember term,  1882,  at  which  time  that  court  had  jurisdic- 
tion of  the  crime  charged ;  that,  by  order  of  the  court, 
made  at  each  subsequent  term,  writs  were  issued  by  the 
clerk  thereof  for  the  arrest  of  Plyant  Mahon  to  answer 
the  indictments,  until  the  Criminal  Court  of  the  county 


was  established  by  act  of  the  General  Assembly  of  Ken- 
tucky in  1844,  by  which  the  jurisdiction  previously  vested 
in  the  Circuit  Court  was  transferred  to  and  vested  in  said 
Criminal  Court ;  that,  by  orders  of  this  latter  court  from 
term  to  term,  writs  were  issued  by  the  clerk  thereof  for 
the  arrest  of  Mahon  to  answer  the  indictments ;  but  none 
of  them  were  executed  upon  him  until  January  12,  1888, 
when  he  was  arrested  in  Pike  County  by  the  sheriff 
thereof,  and  delivered  by  him  to  the  respondent,  jailor  of 
said  county,  in  obedience  to  the  writs  which  were  issued, 
and  under  the  command  and  authority  of  which  he  was 
held  by  the  respondent  as  jailor  in  custody  in  the  jail  of 
said  county,  when  the  writ  of  habeas  corpus  was  served 
upon  him. 

The  jailor  subsequently,  by  leave  of  the  court,  made  a 
further  return,  in  which  he  stated  that  a  requisition  was 
made  by  the  governor  of  Kentucky  upon  the  governor  of 
West  Virginia  for  the  arrest  and  rendition  to  Kentucky  of 
said  Plyant  Mahon  as  alleged  in  the  governor's  petition  ; 
that  it  was  accompanied  by  a  copy  of  the  indictments 
referred  to,  certified  by  the  governor  of  Kentucky  to  be 
authentic ;  that  at  the  same  time  the  governor  appointed 
one  Frank  Phillips  as  the  agent  of  the  State  to  receive 
and  bring  to  the  State  of  Kentucky  the  said  Mahon,  as 
provided  by  law  in  such  cases ;  that  on  the  30th  of  Sep- 
tember, 1887,  the  governor  of  West  Virginia  returned 
said  requisition  to  the  governor  of  Kentucky,  informing 
him  that  an  affidavit,  as  required  by  the  statute  of  West 
Virginia,  should  accompany  the  requisition  before  the 
same  could  be  complied  with ;  that  thereafter  the  governor 
of  Kentucky  returned  the  requisition  to  the  governor  of 
West  Virginia,  accompanied  by  the  affidavit  required ; 
that  afterwards,  about  the  12th  of  January,  1888,  Frank 
Phillips  and  others,  with  force  and  arms,  violently  seized 
the  said  Mahon  in  the  State  of  West  Virginia  and  brought 


him  against  his  will  into  the  county  of  Pike  in  the  State 
of  Kentucky,  where  the  writs  mentioned  in  the  corre- 
spondent's original  return  were  executed  upon  him  by  the 
sheriff  of  Pike  County ;  that  at  that  time  no  warrant  for 
the  arrest  of  Mahon  had  been  issued  or  ordered  to  be 
issued  by  the  governor  of  West  Virginia  in  compliance 
with  said  requisition ;  and  afterwards,  on  the  30th  of 
January,  1888,  he  informed  the  governor  of  Kentucky 
that  he  declined  to  issue  his  warrant  for  the  arrest  of 
Plyant  Mahon,  in  compliance  with  the  requisition  made 
upon  him,  because  he  had  become  satisfied,  upon  investi- 
gation of  the  facts,  that  Mahon  was  not  guilty  of  the 
crime  charged  against  him  in  the  indictments ;  and  that 
subsequently,  on  the  1st  of  February,  1888,  the  governor 
of  West  Virginia  made  upon  the  governor  of  Kentucky  a 
demand  for  the  release  of  Mahon  from  the  jail  of  the 
county  of  Pike  and  his  safe  conduct  back  into  West  Vir- 
ginia, with  which  demand  the  governor  of  Kentucky  de- 
clined to  comply,  on  the  ground  that  Mahon  was  in  the 
custody  of  the  judicial  department  of  the  Commonwealth, 
and  that  the  question  of  his  release  upon  the  grounds 
alleged  in  the  demand  was  one  which  the  courts  alone 
could  determine,  and  that  the  adjudication  thereof  was 
not  one  within  the  purview  of  his  powers  and  duties  as  * 
governor.  The  facts  thus  detailed  were  established  before 
the  court  on  the  hearing  upon  the  writ  and  are  contained 
in  its  findings. 

On  the  3d  of  March  the  court  denied  the  motion  for  the 
discharge  of  Plyant  Mahon,  and  ordered  the  marshal  to 
return  him  to  the  jailor  of  Pike  County.  From  this  order 
an  appeal,  was  taken  to  the  Circuit  Court  of  the  United 
States  and  there  affirmed.  To  review  the  latter  order  the 
case  was  carried  to  the  Supreme  Court  of  the  United  States. 

Mr.  Eustace  Gibson  for  appellant. 
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Mr.  J.  Proctor  Knott  for  appellee. 

Mr.  JUSTICE  FIELD,  after  stating  the  case  as  above  re- 
ported, delivered  the  opinion  of  the  court. 

The  governor  of  West  Yirgina,  in  his  application  on 
behalf  of  the  State  for  the  writ  of  habeas  corpus  to  obtain 
the  discharge  of  Mahon  and  his  return  to  that  State,  pro- 
ceeded upon  the  theory  that  it  was  the  duty  of  the  United 
States  to  secure  the  inviolability  of  the  territory  of  the 
State  from  the  lawless  invasion  of  persons  from  other 
States,  and  when  parties  had  been  forcibly  taken  from 
her  territory  and  jurisdiction  to  afford  the  means  of  com- 
pelling their  return  ;  and  that  this  obligation  could  be  en- 
forced by  means  of  the  writ  of  habeas  corpus,  as  the  court 
in  discharging  the  party  abducted  could  also  direct  his 
return  to  the  State  from  which  he  was  taken,  or  his  deliv- 
ery to  persons  who  would  see  that  its  order  in  that  respect 
was  carried  out. 

If  the  States  of  the  Union  were  possessed  of  an  abso- 
lute sovereignty,  instead  of  a  limited  one,  they  could 
demand  of  each  other  reparation  for  an  unlawful  invasion 
of  their  territory  and  the  surrender  of  parties  abducted, 
and  of  parties  committing  the  offence,  and  in  case  of  re- 
fusal to  comply  with  the  demand,  could  resort  to  reprisals, 
or  take  any  other  measures  they  might  deem  necessary  as 
redress  for  the  past  and  security  for  the  future.  But  the 
States  of  the  Union  are  not  absolutely  sovereign.  Their 
sovereignty  is  qualified  and  limited  by  the  conditions  of 
the  Federal  Constitution.  They  cannot  declare  war  or 
authorize  reprisals  on  other  States.  Their  ability  to  pre- 
vent the  forcible  abduction  of  persons  from  their  territory 
consists  solely  in  their  power  to  punish  all  violations  of 
their  criminal  laws  committed  within  it,  whether  by  their 
own  citizens  or  by  citizens  of  other  States. 

If  such  violators  have  escaped  from  the  jurisdiction  of 


the  State  invaded,  their  surrender  can  be  secured  upon 
proper  demand  on  the  executive  of  the  State  to  which 
they  have  fled.  The  surrender  of  the  fugitives  in  such 
cases  to  the  State  whose  laws  have  been  violated,  is  the 
only  aid  provided  by  the  laws  of  the  United  States  for  the 
punishment  of  depredations  and  violence  committed  in 
one  State  by  intruders  and  lawless  bands  from  another 
State.  The  offences  committed  by  such  parties  are 
against  the  State ;  and  the  laws  of  the  United  States 
merely  provide  the  means  by  which  their  presence  can  be 
secured  in  case  they  have  fled  from  its  justice.  No  mode 
is  provided  by  which  a  person  unlawfully  abducted  from 
one  State  to  another  can  be  restored  to  the  State  from 
which  he  was  taken,  if  held  upon  any  process  of  law  for 
offences  against  the  State  to  which  he  has  been  carried. 
If  not  thus  held  he  can,  like  any  other  person  wrongfully 
deprived  of  his  liberty,  obtain  his  release  on  habeas  corpus. 
Whether  Congress  might  not  provide  for  the  compulsory 
restoration  to  the  State  of  parties  wrongfully  abducted 
from  its  territory  upon  application  of  the  parties,  or  of 
the  State,  and  whether  such  provision  would  not  greatly 
tend  to  the  public  peace  along  the  borders  of  the  several 
States,  are  not  matters  for  present  consideration.  It  is 
sufficient  now  that  no  means  for  such  redress  through  the 
courts  of  the  United  States  have  as  yet  been  provided. 

The  abduction  of  Mahon  by  Phillips  and  his  aids  was 
made,  as  appears  from  the  return  of  the  respondent  to  the 
writ,  and  from  the  findings  of  the  court  below,  without 
any  warrant  or  authority  from  the  governor  of  West  Vir- 
ginia. It  is  true  that  Phillips  was  appointed  by  the 
governor  of  Kentucky  as  agent  of  the  State  to  receive 
Mahon  upon  his  surrender  on  the  requisition  ;  but  no  sur- 
render having  been  made,  the  arrest  of  Mahon  and  his 
abduction  from  the  State  were  lawless  and  indefensible 
acts,  for  which  Phillips  and  his  aids  may  justly  be  pun- 
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ished  under  the  laws  of  West  Virginia.  The  process 
emanating  from  the  governor  of  Kentucky  furnished  no 
ground  for  charging  any  complicity  on  the  part  of  that 
State  in  the  wrong  done  to  the  State  of  West  Virginia. 

It  is  true,  also,  that  the  accused  had  the  right  while  in 
West  Virginia  of  insisting  that  he  should  not  be  surren- 
dered to  the  governor  of  Kentucky  by  the  governor  of 
West  Virginia,  except  in  pursuance  of  the  acts  of  Con- 
gress, and  that  he  was  entitled  to  release  from  any  arrest 
in  that  State  not  made  in  accordance  with  them  ;  but  hav- 
ing been  subsequently  arrested  in  Kentucky  under  the 
writs  issued  on  the  indictments  against  him,  the  question 
is  not  as  to  the  validity  of  the  proceeding  in  West  Vir- 
ginia, but  as  to  the  legality  of  his  detention  in  Kentucky. 
There  is  no  comity  between  the  States  by  which  a  person 
held  upon  an  indictment  for  a  criminal  offence  in  one 
State  can  be  turned  over  to  the  authorities  of  another, 
though  abducted  from  the  latter.  If  there  were  any  such 
comity,  its  enforcement  would  not  be  a  matter  within  the 
jurisdiction  of  the  courts  of  the  United  States.  By  com- 
ity nothing  more  is  meant  than  that  courtesy  on  the  part 
of  one  State,  by  which  within  her  territory  the  laws  of 
another  State  are  recognized  and  enforced,  or  another 
State  is  assisted  in  the  execution  of  her  laws.  From  its 
nature  the  courts  of  the  United  States  cannot  compel  its 
exercise  when  it  is  refused ;  it  is  admissible  only  upon 
the  consent  of  the  State,  and  when  consistent  with  her 
own  interests  and  policy.  Bank  of  Augusta  v.  Earle,  13 
Pet.  519,  589 ;  Story's  Conflict  of  Laws,  §  30. 

The  only  question,  therefore,  presented  for  our  deter- 
mination is  whether  a  person  indicted  for  a  felony  in  one 
State,  forcibly  abducted  from  another  State  and  brought 
to  the  State  where  he  was  indicted  by  parties  acting  with- 
out warrant  or  authority  of  law,  is  entitled  under  the 
Constitution  or  laws  of  the  United  States  to  release  from 
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detention  under  the  indictment  by  reason  of  such  forcible 
and  unlawful  abduction.  Section  753  of  the  Revised 
Statutes  declares  that  "  the  writ  of  habeas  corpus  shall  in 
no  case  extend  to  a  prisoner  in  jail,  unless  where  he  is  in 
custody  under  or  by  color  of  the  authority  of  the  United 
States,  or  is  committed  for  trial  before  some  court  thereof ; 
or  is  in  custody  for  an  act  done  or  omitted  in  pursuance 
of  a  law  of  the  United  States,  or  of  an  order,  process,  or 
decree  of  a  court  or  judge  thereof;  or  is  in  custody  in 
violation  of  the  Constitution  or  of  a  law  or  treaty  of  the 
United  States." 

To  bring  the  present  case  within  the  terms  of  this  sec- 
tion it  is  contended  that  the  detention  of  the  appellant  is 
in  violation  of  the  provisions  of  the  Fourteenth  Amend- 
ment of  the  Constitution,  that  "  no  State  shall  make  or 
enforce  any  law  which  shall  abridge  the  privileges  or  im- 
munities of  citizens  of  the  United  States,  nor  shall  any 
State  deprive  any  person  of  life,  liberty,  or  property, 
without  due  process  of  law ; "  and  also  in  violation  of  the 
clause  of  the  Constitution  providing  for  the  extradition  of 
fugitives  of  justice  from  one  State  to  another,  and  the  laws 
made  for  its  execution. 

As  to  the  Fourteenth  Amendment,  it  is  difficult  to  per- 
ceive in  what  way  it  bears  upon  the  subject.  Assuming, 
what  is  not  conceded,  that  the  fugitive  has  a  right  of 
asylum  in  West  Virginia,  the  State  of  Kentucky  has 
passed  no  law  which  infringes  upon  that  right  or  upon  any 
right  or  privilege  or  immunity  which  the  accused  can  claim 
under  the  Constitution  of  the  United  States.  The  law  of 
that  State  which  is  enforced  is  a  law  for  the  punishment 
of  the  crime  of  murder,  and  she  has  merely  sought  to  en- 
force it  by  her  officers  under  process  executed  within  her 
territory.  She  did  not  authorize  the  unlawful  abduction 
of  the  prisoner  from  West  Virginia. 

As  to  the  removal   from  the  State  of  the  fugitive  from 


-     OF 

(OTI7BRSIT1 

OJT 


10 

justice  in  a  way  other  than  that  which  is  provided  by  the 
second  section  of  the  fourth  article  of  the  Constitution, 
which  declares  that  "  a  person  charged  in  any  State  with 
treason,  felony,  or  other  crime,  who  shall  flee  from  justice, 
and  be  found  in  another  State,  shall,  on  demand  of  the 
executive  authority  of  the  State  from  which  he  fled,  be 
delivered  up,  to  be  removed  to  the  State  having  jurisdic- 
tion of  the  crime,"  and  the  laws  passed  by  Congress  to 
carry  the  same  into  effect — it  is  not  perceived  how  that 
fact  can  affect  his  detention  upon  a  warrant  for  the  com- 
mission of  a  crime  within  the  State  to  which  he  is  carried. 
The  jurisdiction  of  the  court  in  which  the  indictment  is 
found  is  not  impaired  by  the  manner  in  which  the  accused 
is  brought  before  it.  There  are  many  adjudications  to 
this  purport  cited  by  counsel  on  the  argument,  to  some  of 
which  we  will  refer. 

The  first  of  these  is  that  of  Ex  parte  Susannah  Scott,  9 
B.  &  C.  446.  There  it  appeared  that  the  prisoner,  who 
had  been  indicted  in  the  King's  Bench  for  perjury,  and 
for  whose  apprehension  a  warrant  had  been  issued,  was 
arrested  by  the  officer,  to  whom  the  warrant  was  specially 
directed,  at  Brussels,  in  Belgium,  and  conveyed  to  Eng- 
land. A  rule  nisi  was  then  obtained  from  the  court  for  a 
writ  of  habeas  corpus,  and  the  question  of  her  right  to  be 
released  because  of  her  illegal  arrest  in  a  foreign  jurisdic- 
tion was  argued  before  Lord  Tenterden.  He  held  that 
where  a  party  charged  with  a  crime  was  found  in '  the 
country,  it  was  the  duty  of  the  court  to  take  care  that  he 
should  be  amenable  to  justice,  and  it  could  not  consider 
the  circumstances  under  which  he  was  brought  there,  and 
that  if  the  act  complained  of  was  done  against  the  law  of 
the  foreign  country,  it  was  for  that  country  to  vindicate 
its  own  law,  and  the  rule  was  discharged. 

The  next  case  is  that  of  The  State  v.  Smith,  which  was 
very  fully  and  elaborately  considered  by  the  Chancellor 
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and  the  Court  of  Appeals  of  South  Carolina.  1  Bailey 
(S.  C.),  283.  Though  this  case  did  not  arise  upon  the 
forcible  arrest  in  another  jurisdiction  of  the  offender  to 
answer  an  indictment,  but  to  answer  to  a  judgment,  the 
conditional  release  from  which  he  had  disregarded,  the 
principle  involved  was  the  same.  Smith  had  been  con- 
victed of  stealing  a  slave  and  sentenced  to  death.  He 
was  pardoned  on  condition  that  he  would  undergo  con- 
finement during  a  designated  period,  and  within  fifteen 
days  afterwards  leave  the  State  and  never  return.  The 
pardon  was  accepted,  and  the  prisoner  remained  in  con- 
finement for  the  time  prescribed,  and  within  fifteen  days 
afterwards  removed  to  North  Carolina,,  and  remained 
there  some  years,  when  he  returned  to  South  Carolina. 
The  governor  of  the  latter  State  then  issued  a  proclama- 
tion stating  that  the  prisoner  was  in  the  State  in  violation 
of  the  condition  of  his  pardon,  and  offering  a  reward  for 
his  arrest.  Smith  afterwards  returned  to  North  Carolina, 
where  he  was  forcibly  seized  by  parties  from  South 
Carolina,  without  warrant  or  authority  from  any  officer  or 
tribunal  of  either  State,  except  the  proclamation  of  the 
governor  of  South  Carolina,  and  was  brought  into  the 
latter  State  and  lodged  in  jail.  He  sued  out  a  writ  of 
habeas  corpus,  and  was  brought  before  the  Chancellor  of 
the  State,  and  his  discharge  was  moved  on  the  ground 
that  his  arrest  in  North  Carolina  was  illegal,  and  his  de- 
tention equally  so.  The  motion  was  refused  and  the 
prisoner  remanded.  The  Chancellor  gave  great  consider- 
ation to  the  case,  and  in  the  following  extract  from  his 
opinion  furnishes  an  answer  to  the  principal  objections 
urged  in  the  case  at  bar  to  the  detention  of  the  appellant : 
"  The  prisoner,"  said  the  Chancellor,  "  is  charged  with  a 
felonious  violation  of  the  laws  of  this  State  :  it  is  answered, 
that  other  persons  have  been  guilty,  in  relation  to  him,  of 
an  outrageous  violation  of  the  laws  of  another  State,  and 
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therefore  he  ought  to  be  discharged :  I  perceive  no  con- 
nection between  the  premises  and  the  inference.  The 
chief  argument  is  drawn  from  supposed  consequences, 
which  are  likely  to  follow,  by  bringing  our  government 
into  collision  with  others.  This  is  less  to  be  apprehended 
among  the  States  of  the  Union,  where  the  Federal  Con- 
stitution makes  provision  for  a  satisfaction  of  the  violated 
jurisdiction.  But  suppose  the  case  of  a  foreign  State. 
There  is  no  offence  in  trying,  and,  if  he  be  guilty,  convict- 
ing the  subject  of  a  foreign  government,  who  has  been 
guilty  of  a  violation  of  our  laws,  within  our  jurisdiction. 
Or,  if  he  had  made  his  escape  from  our  jurisdiction,  and  by 
any  accident  were  thrown  within  it  again  ;  if  he  were  ship- 
wrecked on  our  coast,  or  fraudulently  induced  to  land,  by 
a  representation  that  it  was  a  different  territory,  with  a 
view  to  his  being  given  up  to  prosecution  ;  there  would 
seem  to  be  no  reason  for  exempting  him  from  responsi- 
bility to  our  laws.  In  the  case  we  are  considering,  the 
prisoner  is  found  in  our  jurisdiction,  in  consequence  of  a 
lawless  act  of  violence  exercised  upon  him  by  individuals. 
The  true  cause  of  offence  to  the  foreign  government  is  the 
lawless  violation  of  its  territory.  Bat  a  similar  violation 
of  a  foreign  jurisdiction  might  be  made  for  other  purposes  ; 
and  it  would  not  be  in  the  power  of  our  tribunals  to  afford 
satisfaction.  An  individual  might  be  kidnapped  and 
brought  within  our  territory  for  the  purpose  of  extorting 
money  from  him,  or  murdering  him.  It  would  not  seem  to 
be  an  appropriate  satisfaction  to  the  injured  government 
to  exempt  a  person  justly  liable  to  punishment  under  our 
laws,  where  we  have  no  means  of  giving  up  to  punish- 
ment those  who  have  violated  its  laws.  But  there  is  no 
difficulty  among  the  States  of  the  Union.  Upon  demand 
by  the  State  of  North  Carolina,  those  who  have  violated 
its  laws  will  be  given  up  to  punishment."  1  Bailey  (S.  C.), 
292. 
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Subsequently  the  prisoner  was  brought  before  the  Pre- 
siding Judge  of  the  Court  of  Appeals  of  the  State  to  an- 
swer to  a  rule  to  show  cause  why  his  original  sentence 
should  not  be  executed  and  a  date  fixed  for  his  execution. 
He  showed  for  cause  that  he  had  received  an  executive 
pardon,  and  had  performed  all  the  conditions  annexed  to 
it,  except  the  one  which  prohibited  his  return  to  the  State, 
which,  it  was  submitted,  was  illegal  and  void.  And  for 
further  cause,  he  showed  that  he  had  been  illegally  ar- 
rested in  North  Carolina  and  brought  within  the  jurisdic- 
tion of  the  State  against  his  own  consent,  and  it  was, 
therefore,  insisted  that  he  was  not  amenable  to  the  courts 
of  South  Carolina,  but  was  entitled  to  be  sent  back  to 
North  Carolina,  or  to  be  discharged  and  sufficient  time  al- 
lowed him  to  return  thither.  The  judge  held  the  grounds 
to  be  insufficient,  and  the  defendant  then  moved  the 
court  to  reverse  his  decision  on  substantially  the  same 
grounds,  and,  among  them,  that  he  was  entitled  to  be  dis- 
charged in  consequence  of  having  been  illegally  ar- 
rested in  North  Carolina  and  brought  into  the  State. 
Upon  this  the  court  said :  "  The  pursuit  of  the  prisoner 
into  North  Carolina  and  his  arrest  there  was  certainly 
•a  violation  of  the  sovereignty  of  that  State,  and 
was  an  act  which  cannot  be  commended.  But  that 
was  not  the  act  of  the  State,  but  of  a  few  of  its  citizens, 
for  which  the  Constitution  of  the  United  States  has  pro- 
vided a  reparation.  It  gives  the  governor  of  that  State 
the  right  to  demand  them  of  the  governor  of  this,  and  im- 
poses on  the  latter  the  obligation  to  surrender  them;  but 
until  it  is  refused  there  can  be  no  cause  of  complaint." 
And  the  motion  was  refused. 

In  the  case  of  The  State  v.  Brewster,  7  Vt.  118,  the  same 
doctrine  was  announced  by  the  Supreme  Court  of  Ver- 
mont. There  it  appeared  that  the  prisoner  charged  with 
crime  had  escaped  to  Canada,  and  was  brought  back 
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against  his  will,  and  without  the  consent  of  the  authorities 
of  that  Province,  and  he  sought  to  plead  his  illegal  cap- 
ture and  forcible  return  in  bar  of  the  indictment ;  but  his 
application  was  refused,  the  court  observing  that  the  es- 
cape of  the  prisoner  into  Canada  did  not  purge  the  of- 
fence, nor  oust  the  jurisdiction  of  the  court,  and  he  being 
within  its  jurisdiction  it  was  not  for  it  to  inquire  by  what 
means  or  in  what  manner  he  was  brought  within  the  reach 
of  justice.  Said  the  court  :  "  If  there  were  anything  im- 
proper in  the  transaction  it  was  not  that  the  prisoner  was 
entitled  to  protection  on  his  own  account.  The  illegality, 
if  any,  consists  in  a  violation  of  the  sovereignty  of  an  in- 
dependent nation.  If  that  nation  complain  it  is  a  matter 
which  concerns  the  political  relations  of  the  two  countries, 
and  in  that  aspect  is  a  subject  not  within  the  constitu- 
tional powers  of  this  court."  pp.  121,  122. 

In  State  v.  12oss,  21  Iowa,  467,  the  Supreme  Court  of 
Iowa  declared  the  same  doctrine,  and  stated  the  distinc- 
tion between  civil  and  criminal  cases  where  the  party  is 
by  fraud  or  violence  brought  within  the  jurisdiction  of  the 
court.  The  defendants  were  charged  with  larceny,  and 
were  arrested  in  Missouri  and  brought  by  force  and 
against  their  will,  by  parties  acting  without  authority, 
either  of  a  requisition  from  the  governor  or  otherwise, 
to  Iowa,  where  an  indictment  against  them  had  been  found. 
In  Iowa  they  were  re-arrested,  and  turned  over  to  the  civil 
authorities  for  detention  and  trial.  It  was  contended  that 
their  arrest  was  in  violation  of  law ;  that  they  were  brought 
within  the  jurisdiction  of  the  State  by  fraud  and  vio- 
lence ;  that  comity  to  a  sister  State  and  a  just  appreciation 
of  the  rights  of  the  citizen,  and  a  due  regard  to  the  integ- 
rity of  the  law,  demanded  that  the  court  should  under 
such  circumstances  refuse  its  aid  ;  and  that  there  could  be 
no  rightful  exercise  of  jurisdiction  over  the  parties  thus 
arrested.  But  the  court  answered  that  "  the  liability  of  the 
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parties  arresting  them  [the  defendants]  without  legal  war- 
rant, for  false  imprisonment  or  otherwise,  and  their  vio- 
lation of  the  penal  statutes  of  Missouri,  may  be  ever  so 
clear,  and  yet  the  prisoners  not  be  entitled  to  their  dis- 
charge. The  offence  being  committed  in  Iowa,  it  was 
punishable  here,  and  an  indictment  could  have  been  found 
without  reference  to  the  arrest.  There  is  no  fair  analogy 
between  civil  and  criminal  cases  in  this  respect.  In  the 
one,  (civil,)  the  party  invoking  the  aid  of, the  court  is  guilty 
of  fraud  or  violence  in  bringing  the  defendant  or  his  prop- 
erty within  the  jurisdiction  of  the  court.  In  the  other, 
(criminal,)  the  people,  the  State,  is  guilty  of  no  wrong. 
The  officers  of  the  law  take  the  requisite  process,  find  the 
prisoners  charged  within  the  jurisdiction,  and  this,  too, 
without  force,  wrong,  fraud,  or  violence  on  the  part  of  any 
agent  of  the  State  or  officer  thereof.  And  it  can  make  no 
difference  whether  the  illegal  arrest  was  made  in  another 
State  or  another  government." 

Other  cases  might  be  cited  from  the  state  courts  hold- 
ing similar  views.  There  is  indeed  an  entire  concurrence 
of  opinion  as  to  the  ground  upon  which  a  release  of  the 
appellant  in  the  present  case  is  asked,  namely,  that  his 
forcible  abduction  from  another  State,  and  conveyance 
within  the  jurisdiction  of  the  court  holding  him,  is  no  ob- 
jection to  his  detention  and  trial  for  the  offence  charged. 
They  all  proceed  upon  the  obvious  ground  that  the 
offender  against  the  law  of  the  State  is  not  relieved  from 
liability  because  of  personal  injuries  received  from  private 
parties,  or  because  of  indignities  committed  against 
another  State.  It  would  indeed  be  a  strange  conclusion, 
if  a  party  charged  with  a  criminal  offence  could  be  ex- 
cused from  answering  to  the  government  whose  laws  he 
had  violated  because  other  parties  had  done  violence  to 
him,  and  also  committed  an  offence  against  the  laws  of 
another  State. 


16 

The  case  of  Ker  v.  Illinois,  decided  by  this  court,  119 
U.  S.  437,  has  a  direct  bearing  upon  the  question  pre- 
sented here,  whether  a  forcible  and  illegal  capture  in 
another  State  is  in  violation  of  any  rights  secured  by  the 
Constitution  and  laws  of  the  United  States.  In  that  case 
it  appeared  that  Ker  was  indicted  in  Cook  County,  Illi- 
nois, for  embezzlement  and  larceny.  He  fled  the  coun- 
try and  Avent  to  Peru.  Proceedings  were  instituted  for 
his  extradition  under  the  treaty  between  that  country  and 
the  United  States,  and  application  was  made  by  our  gov- 
ernment for  his  surrender,  and  a  warrant  was  issued  by 
the  President,  directed  to  one  Julian,  as  messenger,  to  re- 
ceive him  from  the  authorities  of  Peru,  upon  his  surren- 
der, and  to  bring  him  to  the  United  States.  Julian  hav- 
ing the  necessary  papers  went  to  Peru,  but,  without  pre- 
senting them  to  any  officer  of  the  Peruvian  Government, 
or  making  any  demand  on  that  government  for  the  sur- 
render of  Ker,  forcibly  arrested  him,  placed  him  on  board 
the  United  States  vessel  Essex,  then  lying  in  the  harbor 
of  Callao,  kept  him  a  close  prisoner  until  the  arrival  of 
that  vessel  at  Honolulu,  in  the  Hawaiian  Islands,  where, 
after  some  detention,  he  was  conveyed  in  the  same  forci- 
ble manner  on  board  another  vessel,  in  which  he  was  car- 
ried a  prisoner  to  San  Francisco,  California.  Before  his 
arrival  in  that  State  the  governor  of  Illinois  had  made  a 
requisition  on  the  governor  of  California,  under  the  laws 
of  the  United  States,  for  his  delivery  as  a  fugitive  from 
justice.  The  governor  of  California  accordingly  made  an 
order  for  his  surrender  to  a  person  appointed  by  the  gov- 
ernor of  Illinois  to  receive  him  and  take  him  to  the  latter 
State.  On  his  arrival  at  San  Francisco  he  was  immedi- 
ately placed  in  the  custody  of  this  agent,  who  took  him  to 
Cook  County,  where  the  process  of  the  Criminal  Court 
was  served  upon  him,  and  he  was  held  to  answer  the  in- 
dictment. He  then  sued  out  a  writ  of  habeas  corpus  be- 
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fore  the  Circuit  Court  of  the  State,  contending  that  his 
arrest  and  deportation  from  Peru  was  a  violation  of 
the  treaty  between  that  government  and  ours,  and  that 
consequently  his  subsequent  detention  under  the  process 
of  the  state  court  was  unlawful.  The  Circuit  Court  re- 
manded him  to  jail,  holding  that  whatever  illegality  might 
have  attended  his  arrest  it  could  not  affect  the  jurisdic- 
tion of  the  court,  or  release  him  from  liability  to  the  State 
whose  laws  he  had  violated.  He  then  applied  to  the  Cir- 
cuit Court  of  the  United  States  for  a  writ  of  habeas  corpus, 
asking  his  release  upon  the  same  ground  ;  but  the  court 
refused  it,  holding  that  it  was  not  competent  to  look  into 
the  circumstances  under  which  the  capture  and  the  trans- 
fer of  the  prisoner  from  Peru  to  the  United  States  were 
made,  nor  to  free  him  from  the  consequences  of  the  law- 
ful process  which  had  been  served  upon  him  for  the 
offence  which  he  was  charged  with  having  committed  in 
the  State  of  Illinois.  When  arraigned  on  the  indictment 
in  the  trial  court  he  raised  similar  questions  on  a  plea  in 
abatement,  which  was  held  bad  on  demurrer ;  and  after 
conviction  he  carried  the  case  on  a  writ  of  error  to  the 
Supreme  Court  of  the  State,  where  the  same  conclusion 
was  reached,  and  the  judgment  against  him  was  affirmed. 
He  then  brought  the  case  to  this  court,  where  it  was  con- 
tended that  under  the  treaty  of  extradition  with  Peru,  he 
had  acquired  by  his  residence  in  that  country  a  right  of 
asylum — a  right  to  be  free  from  molestation  for  the  crime 
committed  in  Illinois — a  right  that  he  should  be  forcibly 
removed  from  Peru  to  the  State  of  Illinois  only  in  accord- 
ance with  the  provisions  of  the  treaty  ;  and  that  this  right 
was  one  which  he  could  assert  in  the  courts  of  the  United 
States.  But  the  court  answered  that  there  was  no  lan- 
guage in  the  treaty  on  the  subject  of  extradition  which 
said  in  terms  that  a  party  fleeing  from  the  United  States 
to  escape  punishment  for  a  crime  became  thereby  entitled 
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to  an  asylum  in  the  country  to  which  he  had  fled ;  that  it 
could  not  be  doubted  that  the  government  of  Peru  might, 
of  its  own  accord,  without  any  demand  from  the  United 
States,  have  surrendered  Ker  to  an  agent  of  Illinois,  and 
that  such  surrender  would  have  been  valid  within  Peru ; 
that  it  could  not,  therefore,  be  claimed,  either  by  the 
terms  of  the  treaty  or  by  implication,  that  there  was  given 
to  a  fugitive  from  justice  in  one  of  those  countries  any 
right  to  remain  and  reside  in  the  other ;  and  that  if  the 
right  of  asylum  meant  anything  it  meant  that. 

So  in  this  case,  it  is  contended  that,  because  under  the 
Constitution  and  laws  of  the  United  States  a  fugitive  from 
justice  from  one  State  to  another  can  be  surrendered  to 
the  State  where  the  crime  was  cominited,  upon  proper 
proceedings  taken,  he  has  the  right  of  asylum  in  the  State 
to  which  he  has  fled,  unless  removed  in  conformity  with 
such  proceedings,  and  that  this  right  can  be  enforced  in 
the  courts  of  the  United  States.  But  the  plain  answer  to 
this  contention  is,  that  the  laws  of  the  United  States  do 
not  recognize  any  such  right  of  asylum,  as  is  here 
claimed,  on  the  part  of  a  fugitive  from  justice  in  any  State 
to  which  he  has  fled  ;  nor  have  they,  as  already  stated, 
made  any  provision  for  the  return  of  parties  who,  by  vio- 
lence and  without  lawful  authority,  have  been  abducted 
from  a  State.  There  is,  therefore,  no  authority  in  the 
courts  of  the  United  States  to  act  upon  any  such  alleged 
right.  In  Ker  v.  Illinois,  the  court  said  that  the  ques- 
tion of  how  far  the  forcible  seizure  of  the  defendant  in 
another  country,  and  his  conveyance  by  violence,  force, 
or  fraud  to  this  country  could  be  made  available  to  resist 
trial  in  the  state  court  for  the  offence  charged  upon  him, 
was  one  which  it  did  not  feel  called  upon  to  decide,  for  in 
that  transaction  it  did  not  see  that  the  Constitution,  or 
laws,  or  treaties  of  the  United  States  guaranteed  to  him 
any  protection.  So  in  this  case  we  say  that,  whatever 
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effect  may  be  given  by  the  state  court  to  the  illegal  mode 
in  which  the  defendant  was  brought  from  another  State, 
no  right,  secured  under  the  Constitution  or  laws  of  the 
United  States,  was  violated  by  his  arrest  in  Kentucky, 
and  imprisonment  there,  upon  the  indictments  found 
against  him  for  murder  in  that  State. 
It  follows  that 

The  judgment  of  the  court  below  must  be  affirmed. 


Where  county  bonds  to  a  railroad  company  are  issued  without  any 
authority,  they  are  invalid  in  the  hands  of  an  innocent  purchaser. 
The  authority  to  contract  must  exist  before  any  protection  as  an 
innocent  purchaser  can  be  claimed  by  the  holder.  A  ratification 
can  only  be  made  when  the  party  ratifying  possesses  the  power  to 
perform  the  act  ratified. 


OPINION 

OF  THE 

UNITED    STATES   SUPREME   COURT 

IN 

MARSH  v.  FULTON  COUNTY, 

DELIVERED  BY 

.  JUSTICE:  KIKLJD, 

At  December  Term,  1870* 


Error  to  the  Circuit  Court  for  the  Southern  District  of 
Illinois.  The  case  was  thus : 

In  1849  the  legislature  of  the  State  of  Illinois  passed 
an  act,  which  provided  that  whenever  the  citizens  of  any 
city  or  county  in  that  State  were  desirous  that  such  city 
or  county  should  subscribe  for  stock  in  any  railroad  com- 
pany already  organized  or  incorporated,  or  thereafter  to 
be  organized  or  incorporated  under  any  law  of  the  State, 
such  city  or  county  might  and  were  authorized  to  pur- 
chase or  subscribe  for  shares  of  the  capital  stock  in  any 
such  company,  in  any  sum  not  exceeding  $100,000  for 

*  Reported  in  10  Wall.  676. 


each  of  such  cities  or  counties ;  but  that  no  subscription 
should  be  made,  or  purchase  or  bond  issued,  under  the 
provisions  of  the  act,  whereby  any  debt  should  be  created, 
unless  a  majority  of  the  qualified  voters  of  such  countv 
or  city  should  vote  for  the  same.  The  act  also  required 
that  the  notices  calling  for  the  election  should  specify  the 
company  in  which  stock  was  proposed  to  be  subscribed. 

A  law  of  the  State  of  1861  provided  that  the  powers  of 
a  county  in  Illinois  could  only  be  exercised  by  the  board 
of  supervisors  thereof,  or  in  pursuance  of  a  resolution  by 
them  adopted.  (Gross's  Statutes  of  Illinois,  751.) 

In  February,  1853,  the  Mississippi  and  Wabash  Railroad 
Company  was  incorporated  by  the  legislature  of  Illinois, 
and  authorized  to  construct  a  railroad  from  Warsaw 
on  the  Mississippi  River  to  the  east  line  of  the  State. 

In  September,  1853,  the  board  of  supervisors  of  Fulton 
County,  through  which  county  the  projected  line  of  the 
road  was  to  run,  ordered  that  the  question  be  submitted 
to  the  voters  of  the  county  at  the  ensuing  November  elec- 
tion whether  the  county  should  subscribe  $75,000  to  the 
capital  stock  of  this  company,  and  a  like  sum  to  the  capi- 
tal stock  of  the  Petersburgh  and  Springfield  Railroad 
Company,  payable  in  the  bonds  of  the  county ;  such 
bonds  not  to  be  issued  to  the  former  company  until  its 
secretary  should  certify  to  the  board  that  $700,000  had 
been  subscribed  to  its  stock  and  5  per  cent,  thereon  had 
been  paid.  At  the  election  mentioned  the  vote  was  taken 
and  a  majority  of  the  votes  of  the  county  was  cast  in  fa- 
vor of  the  subscription. 

In  April,  1854,  the  board  ordered  its  clerk  to  sub- 
scribe the  $75,000  voted  to  the  Mississippi  and  Wabash 
Company,  and  to  issue  the  bonds  when  it  should  be  cer- 
tified to  him  by  the  secretary  of  the  company  that  $700,- 
000  of  the  stock  had  been  subscribed  and  5  per  cent, 
thereon  had  been  paid. 

In  September,  1855,  a  similar  order  was  made  by  the 
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board,  requiring  its  clerk  to  enter  the  subscription  on  the 
books  of  the  company  in  the  name  of  the  County  of  Ful- 
ton. 

In  February,  1857,  an  act  was  passed  by  the  legisla- 
ture of  Illinois  amending  the  charter  of  the  Mississippi 
and  Wabash  Company,  by  which  the  line  of  the  railroad 
was  divided  into  three  divisions,  designated  the  Western, 
the  Central,  and  the  Eastern  divisions,  and  each  divis- 
ion was  placed  under  the  management  and  control  of  a 
board  of  three  commissioners,  to  be  elected  by  the  stock- 
holders of  the  division,  and  to  be  invested  with  all  the 
powers  of  the  original  board  of  directors  of  the  company 
over  the  road  in  their  division. 

In  April,  1857,  the  stockholders  within  the  Central  Di- 
vision elected  commissioners  of  the  division,  who  thence- 
forth, until  December,  1868,  exercised  all  the  powers  con- 
ferred by  this  amendatory  act. 

On  the  books  of  the  Central  Division  thus  organized, 
the  clerk  of  the  County  Court  of  Fulton  County,  acting 
as  clerk  of  the  board  of  supervisors  of  that  county,  made 
the  subscription  of  $75,000  in  the  name  of  the  county,  and 
in  September  following,  issued  to  this  division  the  fifteen 
bonds  which  are  in  suit  in  this  cause.  These  bonds  pur- 
port to  be  obligations  of  the  County  of  Fulton  to  the 
Central  Division  of  the  Mississippi  and  Wabash  Railroad 
Company,  and  pledge  the  faith  of  the  county,  and  its 
.property,  revenue,  and  resources  for  their  payment. 

There  were  various  acts  of  the  board  of  supervisors  of 
Fulton  County  done  after  the  issue  of  these  bonds,  which 
tended  to  show  that  the  board  recognized  them  and  con- 
sidered the  county  bound  for  them,  such  as  the  payment 
of  interest  on  some  of  the  bonds ;  levying  a  tax  to  pay 
others  and,  in  some  instances,  paying  individual  bonds. 
The  present  action  was  brought  on  fifteen  bonds  issued  by 
the  clerk  of  the  County  Court  of  Fulton  County,  acting 
as  clerk  of  the  board  of  supervisors  of  that  county,  to  the 


Central  Division  of  the  Mississippi  and  Wabash  Railroad 
Company,  and  on  the  coupons  annexed  to  said  bonds. 

The  defendants  pleaded  the  general  issue  and  judg- 
ment passed  in  their  favor. 

The  plaintiff  took  the  case  to  the  Supreme  Court  of  the 

United  States  on  writ  of  error. 

* 

Messrs.  Browning  and  Skinner,  for  plaintiff  in  error. 

Mr.  Judd,  contra. 

Mr.  Justice  Field  delivered  the  opinion  of  the  court. 

The  questions  presented  for  our  consideration  are,  first 
whether  the  bonds  issued  by  the  clerk  of  the  County 
Court  of  Fulton  County  to  the  Central  Division  of  the 
Mississippi  and  Wabash  Railroad  Company  were,  at  the 
time  of  their  issue,  valid  obligations  of  the  County  of  Ful- 
ton ;  and  second,  if  not  thus  valid,  whether  they  have  be- 
come obligatory  upon  the  county  by  any  subsequent 
ratification. 

Were  they  valid  when  issued  ?  The  answer  depends 
upon  the  law  of  Illinois  then  in  force.  The  clerk  of  the 
County  Court  possessed  no  general  authority  to  bind 
the  county.  He  was  a  mere  ministerial  officer  of  the 
board  of  supervisors;  and  that  body  was  equally  desti- 
tute of  authority  in  this  particular,  except  as  the  law  of 
Illinois  gave  it.  That  law  authorized  any  county  of  the ' 
State,  and,  of  course,  its  supervisors,  who  exercised  the 
powers  of  the  county,  -to  subscribe  stock  to  any  railroad 
company  in  a  sum  not  exceeding  one  hundred  thousand 
dollars,  and  to  pay  for  such  subscription  in  its  bonds,  pro- 
vided such  subscription  was  previously  sanctioned  by 
a  majority  of  the  qualified  voters  of  the  county  at  an  elec- 
tion called  for  the  expression  of  their  wishes  on  the  sub- 
ject, and  it  prohibited  any  subscription  or  the  issue  of 
any  bonds  for  such  subscription  without  such  previous 


sanction.  "  No  subscription  shall  be  made  or  pur- 
chase bond  issued  by  any  county,"  says  the  law,  "  unless 
a  majority  of  the  qualified  voters  of  such  county  .  .  . 
shall  vote  for  the  same."  And  the  law  further  requires 
that  the  notices  calling  for  the  election  "  shall  specify  the 
company  in  which  stock  is  proposed  to  be  subscribed." 

These  provisions  furnish  the  answer  to  the  first  ques- 
tion presented.  The  only  subscription  authorized  by  the 
voters  of  Fulton  County  was  that  to  the  Mississippi  and 
Wabash  Railroad  Company,  and  one  to  the  Petersburgh 
and  Springfield  Company.  The  Central  Division  of  the 
Mississippi  and  Wabash  Railroad  Company  was  a  differ- 
ent corporation  from  the  original  company.  It  has  been 
so  held  by  the  Supreme  Court  of  Illinois  in  a  case  in- 
volving the  consideration  of  a  portion  of  the  bonds  in  suit 
and  the  remaining  sixty  thousand  dollars  of  bonds  of  the 
original  subscription. 

The  amendatory  act  of  1857,  dividing  the  road  into 
three  divisions,  and  subjecting  each  division  to  the  control 
and  management  of  a  different  board,  clothed  with  all 
the  powers  of  the  original  board,  so  far  as  the  division 
was  concerned,  worked  a  fundamental  change  in  the  char- 
acter of  the  original  corporation,  and  created  three  dis- 
tinct corporations  in  its  place.  A  subscription  to  a  com- 
pany whose  charter  provided  for  a  continuous  line  of 
railroad  of  two  hundred  and  thirty  miles,  across  the  en- 
tire State,  was  voted  by  the  electors  of  Fulton  County ; 
not  a  subscription  to  a  company  whose  line  of  road  was 
less  than  sixty  miles  in  extent,  and  which,  disconnected 
from  the  other  portions  of  the  original  line,  would  be  of 
comparatively  little  value. 

But  it  is  earnestly  contended  that  the  plaintiff  was  an 
innocent  purchaser  of  the  bonds  without  notice  of  their 
invalidity.  If  such  were  the  fact  we  do  not  perceive  how 
it  could  affect  the  liability  of  the  County  of  Fulton.  This 
is  not  a  case  where  the  party  executing  the  instruments 
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possessed  a  general  capacity  to  contract,  and  where  the 
instruments  might,  for  such  reason,  be  taken  without 
special  inquiry  into  their  validity.  It  is  a  case  where  the 
power  to  contract  never  existed — where  the  instruments 
might,  with  equal  authority,  have  been  issued  by  any 
other  citizen  of  the  county.  It  is  a  case,  too,  where  the 
holder  was  bound  to  look  to  the  action  of  the  officers  of 
the  county  and  ascertain  whether  the  law  had  been  so  far 
followed  by  them  as  to  justify  the  issue  of  the  bonds.  The 
authority  to  contract  must  exist  before  any  protection  as 
an  innocent  purchaser  can  be  claimed  by  the  holder. 
This  is  the  law  even  as  respects  commercial  paper,  al- 
leged to  have  been  issued  under  a  delegated  authority, 
and  is  stated  in  the  case  of  Floyd  Acceptances,  7  Wallace, 
676.  In  speaking  of  notes  and  bills  issued  or  accepted  by 
an  agent,  acting  under  a  general  or  special  power,  the 
court  says  :  "  In  each  case  the  person  dealing  with  the 
agent,  knowing  that  he  acts  only  by  virtue  of  a  delegated 
power,  must,  at  his  peril,  see  that  the  paper  on  which  he 
relies  comes  within  the  power  under  which  the  agent 
acts.  And  this  applies  to  every  person  who  takes  the 
paper  afterwards ;  for  it  is  to  be  kept  in  mind  that  the 
protection  which  commercial  usage  throws  around  nego- 
tiable paper  cannot  be  used  to  establish  the  authority 
by  which  it  was  originally  issued." 

It  is  also  contended  that  if  the  bonds  in  suit  were  is- 
sued without  authority  their  issue  was  subsequently 
ratified,  and  various  acts  of  the  supervisors  of  the  county 
are  cited  in  support  of  the  supposed  ratification.  These 
acts  fall  very  far  short  of  showing  any  attempted  ratifica- 
tion even  by  the  supervisors.  But  the  answer  to  them 
all  is  that  the  power  of  ratification  did  not  lie  with  the 
supervisors.  A  ratification  is,  in  its  effects  upon  the  act 
of  an  agent,  equivalent  to  the  possession  by  him  of  a  pre- 
vious authority.  It  operates  upon  the  act  ratified  in  the 
same  manner  as  though  the  authority  of  the  agent  to  do 


the  act  existed  originally.  It  follows  that  a  ratification 
can  only  be  made  when  the  party  ratifying  possesses  the 
power  to  perform  the  act  ratified.  The  supervisors  pos- 
sessed no  authority  to  make  the  subscription  or  issue  the 
bonds  in  the  first  instance  without  the  previous  sanction 
of  the  qualified  voters  of  the  county.  The  supervisors  in 
that  particular  were  the  mere  agents  of  the  county.  They 
could  not,  therefore,  ratify  a  subscription  without  a  vote 
of  the  county,  because  they  could  not  make  a  subscrip- 
tion in  the  first  instance  without  such  authorization.  It 
would  be  absurd  to  say  that  they  could,  without  such 
vote,  by  simple  expressions  of  approval,  or  in  some  other 
indirect  way,  give  validity  to  acts,  when  they  were  di- 
rectly in  terms  prohibited  by  statute  from  doing  those 
acts  until  after  such  vote  was  had.  That  would  be  equiv- 
alent to  saying  that  an  agent,  not  having  the  power  to  do 
a  particular  act  for  his  principal,  could  give  validity  to 
such  act  by  its  indirect  recognition.  (McCracken  v.  City 
of  San  Francisco,  16  California,  624.) 

We  do  not  mean  to  intimate  that  liabilities  may  not  be 
incurred  by  counties  independent  of  the  statute.  Un- 
doubtedly they  may  be.  The  obligation  to  do  justice 
rests  upon  all  persons,  natural  and  artificial,  and  if  a 
county  obtains  the  money  or  property  of  others  without 
authority,  the  law,  independent  of  any  statute,  will  com- 
pel restitution  or  compensation.  But  this  is  a  very  dif- 
ferent thing  from  enforcing  an  obligation  attempted  to 
be  created  in  one  way,  when  the  statute  declares  that  it 
shall  only  be  created  in  another  and  different  way. 

We  perceive  no  error  in  the  record,  arid  the  judgment 
of  the  Circuit  Court  must,  therefore,  be 

Affirmed. 


1.  A  bridge  erected  over  the  East  River,  in  the  harbor  of  New  York,  in 

accordance  with  authority  derived  from  Congress  and  from  the 
legislature  of  New  York,  is  a  lawful  structure  which  can  not  be 
abated  as  a  public  nuisance.  So  far  as  it  obstructs  navigation,  it 
obstructs  it  under  an  authority  which  is  empowered  to  permit  the 
obstruction. 

2.  It  is  competent  for  Congress,  having  authorized  the  construction  of  a 

bridge  of  a  given  height,  over  a  navigable  water,  to  empower  the 
secretary  of  war  to  determine  whether  the  proposed  structure  will 
be  a  serious  obstruction  to  navigation,  and  to  authorize  changes  in 
the  plan  of  the  proposed  structure. 

3.  When  the  head  of  an  executive  department  is  required  by  law  to 

give  information  on  any  subject  to  a  citizen,  he  may  ordinarily  do 
this  through  subordinate  officers  in  his  department. 


OPINION 

OF  THE 

UNITED   STATES    SUPREME   COURT 

IN 

MILLER  vs.  MAYOR  OF  NEW  YORK, 

DELIVERED   BY 

.  JUSTICE:  KIELD, 

At  October  Term,  1883* 


On  the  16th  of  April.  1867,  the  legislature  of  New 
York  passed  an  act  creating  a  corporation  by  the  name 
of  the  New  York  Bridge  Company,  for  the  purpose  of 
constructing  and  maintaining  a  permanent  bridge  over 
the  East  River,  between  the  cities  of  New  York  and 
Brooklyn,  The  act  authorized  the  corporation  to  acquire 
and  hold  so  much  real  estate  as  might  be  necessary  for 
the  site  of  the  bridge,  and  of  all  piers,  abutments,  walls, 
toll  houses,  and  other  structures  proper  to  it,  and  for  the 

*  Reported  in  109  U.  S.  385. 


opening  of  suitable  avenues  of  approach,  but  no  land 
under  water  beyond  the  pier  lines  established  by  law. 
It  declared  that  the  bridge  at  the  middle  of  the  river 
should  not  be  at  a  less  elevation  than  130  feet  above  high 
tide,  and  should  not  be  so  constructed  as  to  obstruct  "the 
free  and  common  navigation  of  the  river;"  that  it  should 
not  obstruct  any  street  it  might  cross,  but  span  such  street 
by  an  arch  or  suspended  platform  of  suitable  height  to 
afford  passage  under  it  for  all  purposes  of  public  travel 
and  transportation ;  and  that  no  street  running  on  the 
line  of  the  bridge  should  be  closed  without  full  compen- 
sation to  the  owners  of  the  property  upon  it,  and  it  desig- 
nated the  points  of  the  commencement  and  termination 
of  the  bridge.  Subsequently,  on  the  20th  of  February, 
1869,  the  legislature  passed  an  act  amending  the  act  of 
incorporation  and  providing  for  the  representation  of  the 
two  cities  of  New  York  and  Brooklyn  in  the  board  of  di- 
rectors of  the  bridge  company,  and  directing  that  the 
company  should  proceed  without  delay  to  construct  the 
bridge,  authorizing  it  for  that  purpose  to  use  and  occupy 
so  much  of  the  lands  under  the  water  of  the  river,  not 
exceeding  a  front  on  either  side  of  250  feet,  nor  extending 
beyond  the  pier  lines,  as  might  be  necessary  for  the  con- 
struction of  the  towers  of  the  bridge. 

By  the  act  of  March  3,  1869  (15  Stat.  336,  ch.  139), 
Congress  authorized  this  work,  and  declared  that  when 
completed  it  should  be 

"A  lawful  structure  and  post  road  for  the  convey- 
ance of  the  mails  of  the  United  States.  Provided,  That 
the  said  bridge  shall  be  so  constructed  and  built  as 
not  to  obstruct,  impair,  or  injuriously  modify  the  navi- 
gation of  the  river;  and  in  order  to  secure  a  compli- 
ance with  these  conditions  the  company,  previous  to 
commencing  the  construction  of  the  bridge,  shall  submit 
to  the  secretary  of  war  a  plan  of  the  bridge,  with  a  de- 
tailed map  of  the  river  at  the  proposed  site  of  the  bridge, 
and  for  the  distance  of  a  mile  above  and  below  the  site, 


3 

exhibiting  the  depths  and  currents  at  all  points  of  the 
same,  together  with  all  other  information  touching  said 
bridge  and  river  as  may  be  deemed  requisite  by  the  sec- 
retary of  war  to  determine  whether  the  said  bridge,  when 
built,  will  conform  to  the  prescribed  conditions  of  the 
act,  not  to  obstruct,  impair,  or  injuriously  modify  the 
navigation  of  the  river. 

"  SEC.  2.  And  be  it  further  enacted,  That  the  secretary 
of  war  is  hereby  authorized  and  directed,  upon  receiving 
said  plan  and  map  and  other  information,  and  upon  being 
satisfied  that  a  bridge  built  on  such  plan,  and  at  said  lo- 
cality, will  conform  to  the  prescribed  conditions  of  this 
act,  riot  to  obstruct,  impair,  or  injuriously  modify  the 
navigation  of  said  river,  to  notify  the  said  company  that 
he  approves  the  same,  and  upon  receiving  such  notifica- 
tion the  said  company  may  proceed  to  the  erection  of 
said  bridge,  conforming  strictly  to  the  approved  plan  and 
location.  But  until  the  secretary  of  war  approve  the 
plan  and  location  of  said  bridge,  and  notify  said  company 
of  the  same  in  writing,  the  bridge  shall  not  be  built  or 
commenced;  and  should  any  change  be  made  in  the  plan 
of  the  bridge  during  the  progress  of  the  work  thereon, 
such  change  shall  be  subject  likewise  to  the  approval  of 
the  secretary  of  war." 

The  company  complied  with  the  provisions  requiring 
them  to  submit  plans  to  the  secretary  of  war.  A  com- 
mission consisting  of  three  officers  of  the  engineer  corps, 
was  appointed  by  the  secretary  of  war  to  examine  these 
plans.  Their  report  was  submitted  to  the  chief  of  the 
corps  of  engineers  and  he  transmitted  it  to  the  secretary 
of  war,  who  recommended  its  approval,  subject  to  certain 
conditions  and  modifications,  and  among  them  that  the 
height  of  the  center  of  the  main  span  of  the  bridge  should 
not  be  less  than  135  feet  in  the  clear  above  mean  high 
water  of  spring  tides. 

The  bridge  was  built  in  substantial  compliance  with 
the  conditions  and  modifications  recommended,  and  the 
requirements  of  the  legislature  of  New  -York  in  the  sev- 
eral acts  relative  to  the  bridge  were  all  carried  out. 


The  appellant  is  a  lessee  of  warehouses  on  the  East 
River  above  the  bridge.  After  the  building  of  the  bridge 
was  far  advanced, and  over  $6,000,000  had  been  expended 
upon  it,  but  before  completion,  he  began  this  suit  in  the 
court  below,  on  behalf  of  himself  and  others  similarly 
situated,  setting  forth  that  the  projected  bridge  would  seri- 
ously impair,  and  obstruct  the  navigation  of  the  East 
River,  and  praying  to  have  it  adjudged  to  be  a  public 
nuisance,  built  without  lawful  authority,  and  the  defend- 
ants in  the  suit  enjoined  from  completing  and  maintain- 
ing it.  Judgment  being  given  against  him  in  the  court 
below,  this  appeal  was  taken.' 

Mr.  William  H.  Arnoux  for  the  appellant. 
Mr.  Joseph  H.  Choate  for  the  appellees. 

Mr.  Justice  Field  delivered  the  opinion  of  the  Court. 

This  suit  was  commenced  in  May,  1876,  to  restrain  the 
erection  of  the  suspension  bridge,  then  under  construction, 
over  East  River,  in  the  State  of  New  York,  between  the 
cities  of  New  York  and  Brooklyn,  at  the  height  of  135 
feet  above  the  river  at  high-water  mark,  which  was  the 
proposed  elevation  of  the  structure.  As  the  bridge  has 
since  been  completed,  if  the  plaintiff  can  make  good  his 
contention,  and  establish  that  when  he  filed  his  bill  he 
was  entitled  to  the  relief  prayed,  he  may  claim  that  the 
bridge  shall  be  raised  to  a  greater  elevation,  or  be  entirely 
abated.  He  is  the  lessee  of  certain  warehouses  on  the 
banks  of  the  river  above  the  point  of  the  proposed  cross- 
ing of  the  bridge,  and  he  states  that  he  brings  the  suit  on 
behalf  of  himself  and  of  all  others  similarly  situated.  No 
one,  however,  has  united  with  him  in  its  prosecution.  He 
stands  alone  as  complainant,  and  alleges  that  the  bridge, 
if  erected  as  projected  arid  intended  at  the  height  desig- 
nated, would  be  built  without  lawful  power  and  authority  ; 
that  it  would  be  a  nuisance,  and  obstruct,  impair,  and  in- 
juriously modify  the  navigation  of  the  river,  and  might 


seriously  and  prejudically  affect  the  commerce  of  the 
port  of  New  York  :  that  merchant  vessels  from  the  New 
England  States  and  British  Provinces,  and  from  ports 
south  of  New  York,  and  vessels  engaged  in  foreign  com- 
merce, pass  and  repass  on  the  river  the  intended  location 
of  the  bridge ;  that  the  masts  of  a  large  proportion  of 
these  vessels  exceed  135  feet  in  height;  and  that  the  ex- 
pense to  them  of  striking  parts  of  their  masts  in  passing 
under  the  bridge,  if  built  as  proposed,  with  the  detention 
and  additional  towage  rendered  necessary,  would  be  so 
great  as  to  destroy  his  warehouse  business,  and  be  a  pri- 
vate and  irreparable  injury  to  him,  for  which  an  action 
at  law  would  afford  no  adequate  redress.  He  accordingly 
prays  an  adjudication  of  the  court  upon  the  character 
and  effect  of  the  proposed  bridge  in  conformity  with  these 
allegations,  and  an  injunction  restraining  the  further 
prosecution  of  the  work  of  building  it  at  the  height  of  135 
feet  above  mean  high  water,  or  at  any  other  height  that 
would  obstruct,  impair, or  injuriously  modify  the  naviga- 
tion of  the  river. 

The  court  below  did  not  find  in  the  allegations  of  a 
possible  loss  to  the  plaintiff  in  his  warehouse  business,  or 
in  the  proofs  offered  to  sustain  them,  sufficient  ground  to 
restrain  the  completion  of  the  work.  It  dismissed  his 
complaint  as  being  without  substantial  merit, 

We  approve  of  its  action  and  decree.  The  erection  of 
the  bridge  at  the  elevation  proposed  was  authorized  by 
the  action  of  both  the  State  and  federal  governments.  It 
would,  therefore,  when  completed,  be  a  lawful  structure. 
If,  as  now  completed,  it  obstructs  in  any  respect  the  navi- 
gation of  the  river,  it  does  so  merely  to  an  extent  per- 
mitted by  the  only  authorities  which  could  act  upon  the 
subject.  And  the  injury  then  apprehended  and  alleged 
by  the  plaintiff,  and  now  sustained,  is  only  such  as  is 
common  to  all  persons  engaged  in  commerce  on  the  river, 
ami  doing  business  on  its  banks,  and  therefore  not  the 


subject  of  judicial  "cognizance.  These  conclusions  will 
clearly  appear  by  a  reference  to  the  legislation  under  which 
the  work  was  commenced  and  prosecuted. 

It  is  contended  by  the  plaintiff  with  much  earnestness 
that  the  approval  of  the  secretary  of  war  of  the  plan  and 
location  of  the  bridge  was  not  conclusive  as  to  its  charac- 
ter and  effect  upon  the  navigation  of  the  river,  and  that 
it  was  still  open  to  him  to  show  that,  if  constructed  as 
proposed,  it  would  be  an  obstruction  to  such  navigation, 
as  fully  as  though  such  approval  had  not- been  had.  It 
is  argued  that  Congress  could  not  give  any  such  effect  to 
the  action  of  the  secretary,  it  being  judicial  in  its  charac- 
ter. There  is  in  this  position  a  misapprehension  of  the 
purport  of  the  act  By  submitting  the  matter  to  the  sec- 
retary, Congress  did  not  abdicate  any  of  its  authority  to 
determine  what  should  or  should  not  be  deemed  an  ob- 
struction to  the  navigation  of  the  river.  It  simply  de- 
clared that,  upon  a  certain  fact  being  established,  the 
bridge  should  be  deemed  a  lawful  structure, arid  employed 
the  secretary  of  war  as  an  agent  to  ascertain  that  fact. 
Having  power  to  regulate' commerce  with  foreign  nations 
and  among  the  several  States,  and  navigation  being  a 
branch  of  that  commerce, it  has  the  control  of  all  naviga- 
ble waters  between  the  States,  or  connecting  with  the 
ocean,  so  as  to  preserve  and  protect  their  free  navigation. 
Its  power,  therefore,  to  determine  what  shall  not  be 
deemed,  so  far  as  that  commerce  is  concerned,  an  obstruc- 
tion, is  necessarily  paramount  and  conclusive.  It  may  in 
direct  terms  declare  absolutely,  or  on  conditions,  that  a 
bridge  of  a  particular  height  shall  not  be  deemed  such  an 
obstruction;  and,  in  the  latter  case,  make  its  declaration 
take  effect  when  those  conditions  are  complied  with.  The 
act  in  question,  in  requiring  the  approval  of  the  secretary 
before  the  construction  of  the  bridge  was  permitted,  was 
not  essentially  different  from  a  great  mass  of  legislation 
directing  certain  measures  to  be  taken  upon  the  happen- 


ing  of  particular  contingencies  or  the  ascertainment  of 
particular  information.  The  execution  of  a  vast  number 
of  measures  authorized  by  Congress,  and  carried  out  under 
the  direction  of  heads  of  departments,  would  be  defeated 
if  such  were  not  the  case.  The  efficiency  of  an  act  as  a 
declaration  of  legislative  will  must,  of  course,  come  from 
Congress,  but  the  ascertainment  of  the  contingency  upon 
which  the  act  shall -take  effect  may  be  left  to  such  agen- 
cies as  it  may  designate.  South  Carolina  v.  Georgia,  93 
U.S.  13.* 

It  is  also  objected  that  the  notice  given  by  the  chief 
engineer  to  the  company  was  not  a  compliance  with  the 
requirement  that  notification  should  be  given  by  the  sec- 
retary ;  but  there  is  no  force  in  the  objection.  When  a 
secretary  of  the  government  is  required  to  give  informa- 
tion on  any  subject,  he  may  act,  and  generally  does  act, 
through  officers  under  him.  He  is  not  expected  to  make 
over  his  own  signature  all  the  communications  required 
from  the  department  of  which  he  is  the  head.  It  would 
be  impracticable  for  him  to  do  so.  The  official  communi- 
cation is  deemed  made  by  him  when  it  is  made  under 
his  sanction  and  direction. 

The  bridge  being  constructed  in  accordance  with  the 
legislation  of  both  the  State  and  federal  governments 
must  be  deemed  a  lawful  structure.  It  can  not,  after  such 
legislation,  be  treated  as  a  public  nuisance;  and  however 
much  it  may  interfere  with  the  public  right  of  navigation 
in  the  East  River,  and  thereby  affect  the  profits  or  busi- 
ness of  private  persons,  it  can  not,  011  that  ground,  be  the 
subject  of  complaint  before  the  courts.  The  plaintiff'  is 
not  deprived  of  his  property  nor  of  the  enjoyment  of  it; 
nor  does  he  from  that  cause  suffer  any  damage  different 
in  character  from  the  rest  of  the  public.  He  alleges 
that  his  business  of  a  warehouse-keeper  on  the  banks 
of  the  river  above  the  bridge  will  be  in  some  degree 
lessened  by  the  delay  attending  the  passagejuj^firit  of 


vessels  with  high  masts.  The  inconvenience  and  possible 
loss  of  business  from  this  cause  are  not  different  from  that 
which  others  on  the  banks  of  the  river  above  the  bridge 
may  suffer.  Every  public  improvement,  whilst  adding 
to  the  convenience  of  the  people  at  large,  affects  more  or 
less  injuriously  the  interests  of  some.  A  new  channel  of 
commerce  opened,  turning  trade  into  it  from  other  courses, 
may  affect  the  business  and  interests  of  persons  who  live 
on  the  old  routes.  A  new  mode  of  transportation  may 
render  of  little  value  old  conveyances.  Every  railway  in 
a  new  country  interferes  with  the  business  of  stage  coaches 
and  side- way  taverns;  and  it  would  not  be  more  absurd 
for  their  owners  to  complain  of  and  object  to  its  construc- 
tion than  for  parties  on  the  banks  of  the  East  River  to 
complain  of  and  object  to  the  improvement  which  con- 
nects the  two  great  cities  on  the  harbor  of  New  York. 

Several  cases  have  been  before  this  court  relating 
to  bridges  over  navigable  waters  of  the  United  States,  in 
which  questions  were  raised  as  to  the  authority  by  which 
the  bridges  could  be  constructed,  the  extent  to  which 
they  could  be  permitted  to  obstruct  the  free  navigation 
of  the  waters,  and  the  right  of  private  parties  to  interfere 
with  their  construction  or  continuance.  In  these  cases 
all  the  questions  presented  in  the  case  at  bar  have  been 
considered  and  determined,  and  what  we  hereafter  say  in 
this  opinion  will  be  little  more  than  a  condensation  of 
what  was  there  declared.  The  power  vested  in  Congress 
to  regulate  commerce  with  foreign  nations  and  among 
the  several  States  includes  the  control  of  the  navigable 
waters  of  the  United  States  so  far  as  may  be  necessary  to 
insure  their  free  navigation;  and  by  "  navigable  waters 
of  the  United  States  "  are  meant  such  as  are  navigable  in 
fact,  and  which  by  themselves  or  their  connection  with 
other  waters  form  a  continuous  channel  for  commerce 
with  foreign  countries  or  among  the  States.  The  Daniel 
Ball,  10  Wall.  557.  East  River  is  such  a  navigable 
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water.  It  enters  the  harbor  of  New  York  and  connects 
it  with  Long  Island  Sound.  Whatever,  therefore,  may  be 
necessary  to  preserve  or  improve  its  navigation  the  gen- 
eral government  may  direct;  and  to  that  end  it  can  de- 
termine what  shall  and  what  shall  not  be  deemed  an  in- 
terference with  or  an  obstruction  to  such  navigation. 

In  the  Wheeling  Bridge  case,  a  bridge  erected  over  the 
Ohio  River  at  Wheeling,  under  an  act  of  the  legislature 
of  Virginia,  which  prevented  the  passage  of  steamboats 
with  high  chimneys,  was  adjudged  to  be  an  unlawful 
structure;  and  the  court  ordered  that  it  should  be  raised 
so  as  to  afford  a  free  passage  to  the  steamers,  or  that  some 
other  plan  should  be  adopted,  by  a  day  designated,  which 
would  relieve  the  navigation  from  the  obstruction,  or 
that  the  bridge  should  be  abated.  Congress  thereupon 
interfered  and  declared  the  bridge,  as  it  was  built  at  its 
existing  elevation,  to  be  a  lawful  structure.  The  court 
then  held  that  the  objection  to  the  bridge  as  an  obstruc- 
tion to  the  navigation  of  the  river  was  removed;  that 
although  it  might  still  be  an  obstruction  in  fact,  it  was 
not  so  in  contemplation  of  law,  and  the  decree  of  the 
court  for  the  abatement  of  the  bridge  could  not  be  en- 
forced. "  There  wras  no  longer,"  said  the  court,  "  any  in- 
terference with  the  enjoyment  of  the  public  right,  incon- 
sistent with  the  law,  no  more  than  there  would  be  where 
the  plaintiff  himself  had  consented  to  it  after  the  rendi- 
tion of  the  decree."  For  its  interference  with  the  public 
use  of  the  stream  no  individual  could  complain,  as  the 
power  which  could  control  and  regulate  that  use  had 
made  the  structure  creating  the  interference  a  lawful  one. 
18  How.  430. 

The  case  of  Oilman  v.  Philadelphia,  3  Wall.  713,  is 
much  stronger  than  the  Wheeling  Bridge  case,  and  is  con- 
clusive against  the  pretensions  of  the  plaintiff.  It  there 
appeared  that  a  bridge  was  about  to  be  built  over  the 
Schuylkill  River,  at  Chestnut  street,  in  the  city  of  Phila- 
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delphia,  under  the  authority  of  an  act  of  the  legislature 
of  Pennsylvania,  when  a  party  owning  valuable  coal 
wharves  just  above  Chestnut  street  filed  a  bill  to  prevent 
its  erection,  alleging,  as  in  the  present  case,  that  it  would  be 
an  unlawful  obstruction  to  the  navigation  of  the  river  and 
a  public  nuisance,  inflicting  upon  him  special  damage,  and 
claiming  that  he  was  entitled  to  be  protected  by  an  in- 
junction to  restrain  the  progress  of  the  work,  and  to  a 
decree  of  abatement  should  it  be  completed.  The  river 
was  tide  water  and  navigable  to  the  wharves  of  the  plain- 
tiff by  vessels  drawing  from  18  to  20  feet  of  water;  and, 
for  years,  commerce  to  them  had  been  carried  on  in  all 
kinds  of  vessels.  The  bridge  was  to  be  only  30  feet  high 
and  without  draws,  and,  of  course,  would  cut  off  all  as- 
cent above  it  of  vessels  carrying  masts.  The  city  justi- 
fied its  intended  action  under  the  act  of  the  legislature, 
setting  up  that  the  bridge  was  a  necessity  for  public  con- 
venience to  a  large  population  residing  on  both  sides  of 
the  stream.  The  court  below  dismissed  the  bill,  and 
this  court  affirmed  its  decree,  holding  that  as  the  river 
was  wholly  within  her  limits  the  State  could  authorize 
the  construction  of  a  bridge  until  Congress  should  by 
appropriate  legislation  interfere  and  assume  control  of 
the  subject.  In  giving  its  opinion  the  court  observed 
that  it  should  not  be  forgotten  that  bridges  which  are 
connecting  parts  of  turnpikes,  streets,  and  railroads,  are 
means  of  commercial  transportation  as  well  as  navigable 
waters,  and  that  the  commerce  over  them  may  be  greater 
than  on  the  water;  that  it  was  for  the  municipal  power 
to  determine  which  should  be  preferred,  and  how  far 
either  should  be  made  subservient  to  the  other;  and  that 
this  power  could  be  exercised  by  the  State  until  Congress 
interfered  and  took  control  of  the  matter.  All  the  con- 
siderations which  governed  the  decision  of  that  case  oper- 
ate with  equal,  if  not  greater,  force  in  the  present  case. 
In  that  case  different  parts  of  a  city  separated  by  a  navi- 
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gable  water  were  connected  by  a  bridge;  in  this  case  two 
cities  thus  separated  are  united.  In  that  case  the  obstruc- 
tion was  complete  and  permanent  to  all  vessels  having 
masts;  in  this  case  the  obstruction  does  not  exist  except 
to  a  limited  class  of  vessels  having  high  masts,  and  to 
them  it  is  little  more  than  a  temporary  inconvenience. 
In  that  case  there  was  no  approval  of  the  structure  by 
Congress, except  such  as  may  be  inferred  from  its  silence; 
in  this  case  there  is  its  direct  authorization  of  the  bridge 
after  a  careful  consideration  of  its  effect  upon  navigation 
by  a  commission  of  distinguished  engineers.  In  that  case 
the  bridge  was  held  to  be  a  lawful  structure  against  all 
private  parties,  the  federal  government  alone  having  the 
right  to  object  to  the  obstruction  to  the  navigation  of  the 
river  which  it  might  cause  and  to  remove  it;  in  this  case 
that  government  does  not  object,  but  approves  and  sanc- 
tions the  structure;  and  the  public  benefit  from  it  far 
outweighs  any  inconvenience  arising  from  its  interference 
with  the  navigation  of  the  stream. 

The  recent  case  of  Escanaba  Company  v.  Chicago,  107 
U.  S.  678,  follows  the  decision  in  Oilman  v.  Philadelphia, 
and  is  equally  pointed  and  decisive. 

In  the  light  of  these  cases  (and  others  of  the  same  pur- 
port might  be  cited)  the  claim  of  the  plaintiff"  that  the 
construction  of  the  great  work  which  was  to  connect,  and 
which  has  since  connected,  the  cities  of  New  York  and 
Brooklyn  should  have  been  suspended,  appears  to  be 
wholly  without  merit. 

rlhe  decree  of  the  court  below  dismissing  his  bill  is  affirmed. 


Whatever  incidents  or  rights  attach  to  the  ownership  of  property  con- 
veyed by  the  United  States  bordering  on  navigable  streams,  will 
be  determined  by  the  States  in  which  it  is  situated,  subject  to  the 
limitation  that  their  rules  do  not  impair  the  efficacy  of  the  grant, 

or  the  use  and  enjoyment  of  the  property  by  the  grantee. The 

legislation  of  Congress  for  the  survey  of  the  public  lands  recog- 
nizes the  general  rule  as  to  the  public  interest  in  waters  of  navi- 
gable streams  without  reference  to  the  existence  or  absence  of  the 
tide  in  them. 


OPINION 

OF  THE 

UNITED    STATES    SUPREME    COURT 

IN 

PACKER  v.  BIRD, 

DELIVERED   BY 

.  JUSTICE: 


At  October  Term,  1890. 


This  was  an  action  for  the  possession  of  an  island, 
embracing  about  eighty  acres  of  land,  in  the  river 
Sacramento,  within  the  county  of  Colusa,  in  the  State 
of  California.  The  plaintiff'  alleged  ownership  of  the 
premises  in  1867,  and  his  continued  ownership  after- 
wards, the  entry  of  the  defendants  thereon  in  January, 
1883,  without  right  or  title,  and  their  continued  unlaw- 
ful possession  thereof  ever  since,  to  his  damage  of  two 
hundred  dollars.  The  answer  of  the  defendants  was  a 
general  denial  of  the  allegations  of  the  complaint.  The 

*  Reported  in  137  U.  S.  661. 


issues  were  tried  by  the  court,  without  the  intervention 
of  a  jury,  by  stipulation  of  the  parties.  The  court  found 
for  the  defendants,  and  directed  judgment  in  their  favor. 
A  motion  for  a  new  trial  was  denied,  and,  on  appeal  to 
the  Supreme  Court  of  the  State  the  judgment  and  the 
order  refusing  a  new  trial  were  both  affirmed.  To  re- 
view that  judgment  the  case  was  taken  to  the  Supreme 
Court  of  the  United  States. 

The  river  Sacramento  is  navigable  from  its  mouth  or 
outlet  to  a  point  above  the  premises  in  controversy.  In- 
deed, it  is  one  of  the  great  rivers  of  the  State,  and  is 
navigable  over  two  hundred  and  fifty  miles. 

The  muniments  of  title,  introduced  by  the  plaintiff, 
consisted  of  a  patent  of  the  United  States,  issued  in  De- 
cember, 1857,  to  Francis  Larkin  and  others,  for  a  tract 
of  land  in  the  county  of  Colusa,  known  as  the  rancho  of 
Larkin's  children;  a  decree  partitioning  the  land  among 
the  patentees,  and  intermediate  conveyances  from  one  of 
them  to  the  plaintiff.  In  June,  1857,  a  survey  of  the 
land  covered  by  the  patent  was  made  by  the  proper  offi- 
cers of  the  United  States,  pursuant  to  a  decree  of  the 
District  Court  of  the  United  States  for  the  Northern  Dis- 
trict of  California,  rendered  in  January,  1856,  confirming 
an  imperfect  Mexican  grant  of  the  tract,  and  ascertaining 
and  determining  its  location.  That  decree  described  the 
land  as  follows : 

".Commencing  at  the  northerly  boundary  line  of  said 
'rancho,  at  a  point  on  the  Sacramento  River,  just  two  leagues 
northerly  from  the  rancheria  called  Lojot,  and  running 
southerly  on  the  margin  of  said  river,  to  a  point  which  is 
five  leagues  south  of  the  place  of  beginning ;  thence 
west  two  leagues;  thence  north  in  a  parallel  line  with 
said  river,  and  two  leagues  therefrom,  five  leagues;  and 
thence  east  two  leagues  to  the  place  of  beginning;  and 
so  as  to  contain  the  area  of  ten  square  leagues  within 
said  lines." 


The  survey,  which  was  incorporated  in  the  patent,  de- 
scribed the  eastern  boundary  line  of  the  tract  as  com- 
mencing at  a  certain  oak  post  "on  the  right  bank  of  the 
Sacramento  River,"  and  thence  "traversing  the  right 
bank  of  the  Sacramento  River  down  stream"  certain 
courses  and  distances. 

Among  other  things  the  court  found  that  from  1853  to 
1858,  and  both  prior  and  subsequent  thereto,  the  waters 
of  the  Sacramento  River  divided  into  two  streams  at  the 
upper  or  northerly  end  of  the  island  in  controversy; 
that  one  of  the  streams  flowed  through  a  channel  ex- 
tending around  the  easterly  side  of  the  island,  and  the 
other  through  a  channel  extending  around  the  westerly 
side;  that  during  this  period  both  of  the  channels  were 
plain  and  well  defined,  and  had  high  banks,  and  the 
waters  of  the  river  flowed  and  still  continued  to  flow 
through  both  of  them  at  all  seasons  of  the  year;  that  the 
two  channels  and  streams  of  water  reunited  at  the  lower 
or  southerly  end  of  the  island;  and  that  each  of  the 
channels  and  streams  constituted  a  part  of  the  Sacra- 
mento River,  which  was  navigable,  "both  in  fact  and  by 
statute";  that  during  the  greater  portion  of  each  year 
the  channel  on  the  westerly  side  of  the  land  in  dispute 
was  navigable,  and  was  during  the  period  mentioned 
•actually  navigated ;  but  that  the  usual  and  most  direct 
route  for  steamers  was  along  the  channel  running  east  of 
the  island. 

Mr.  W.  C.  Belcher,  for  plaintiff  in  error. 
Mr.  Charles  N.  Fox,  for  defendant  in  error. 

Mr.  Justice  Field  delivered  the  opinion  of  the  court. 

» 

The  question  presented  is,  whether  the  patent  of  the 
United  States,  describing  the  eastern  boundary  of  the 
land  as  commencing  at  a  point  on  the  river,  which  was  on 


the  right  and  west  bank,  and  running  southerly  on  its 
margin,  embraces  the  island  within  it,  or  whether,  not- 
withstanding the  terms  of  apparent  limitation  of  the 
eastern  boundary  to  the  margin  of  the  river,  the  patent 
carries  the  title  of  the  plaintiff  holding  under  it  to  the 
middle  of  the  stream.  The  contention  of  the  plaintiff 
is  that  the  land  granted  and  patented,  being  bounded  on 
the  river,  extends  to  the  middle  of  the  stream,  and  thus 
includes  the  island.  It  does  not  appear  in  the  record 
that  the  waters  of  the  river  at  the  point  where  the  island 
is  situated  are  affected  by  the  tides;  but  it  is  assumed 
that  such  is  not  the  case.  The  contention  of  the  plain- 
tiff proceeds  upon  that  assumption. 

It  is  undoubtedly  the  rule  of  the  common  law  that  the 
title  of  owners  of  land  bordering  on  rivers  above  the 
ebb  and  flow  of  the  tide  extends  to  the  middle  of  the 
stream,  but  that  where  the  waters  of  the  river  are  affected 
by  the  tides,  the  title  of  such  owners  is  limited  to  ordi- 
nary high-water  mark.  The  title  to  land  below  that 
mark  in  such  cases  is  vested  in  England  in  the  Crown, 
and  in  this  country  in  the  State  within  whose  boundaries 
the  waters  lie,  private  ownership  of  the  soils  under  them 
being  deemed  inconsistent  with  the  interest  of  the  public 
at  large  in  their  use  for  purposes  of  commerce.  In  Eng- 
land this  limitation  of  the  right  of  the  riparian  owner  is 
confined  to  such  navigable  rivers  as  are  affected  by  the 
tides,  because  there  the  ebb  and  flow  of  the  tide  consti- 
tute the  usual  test  of  the  navigability  of  the  streams. 
No  rivers  there,  at  least  none  of  any  considerable  extent, 
are  navigable  in  fact,  which  are  not  subject  to  the  tides. 
In  this  country  the  situation  is  wholly  different.  Some 
of  our  rivers  are  navigable  for  many  hundreds  of  miles 
above  the  limits  of  tide-water,  and  by  vessels  larger  than 
any  which  sailed  on  the  seas  when  the  common  law  rule 
was  established.  A  different  test  must,  therefore,  be 
sought  to  determine  the  navigability  of  our  rivers,  with 


the  consequent  rights  both  to  the  public  and  the  riparian 
owner,  and  such  test  is  found  in  their  navigable  capacity. 
Those  rivers  are  regarded  as  public  navigable  rivers  in 
law  which  are  navigable  in  fact.  And,  as  said  in  the 
case  of  The  Daniel  Ball,  10  Wall.  557,  563:  "they  are 
navigable  in  fact  when  they  are  used,  or  are  susceptible 
of  being  used,  in  their  ordinary  condition,  as  highways 
for  commerce,  over  which  trade  and  travel  are  or  may  be 
conducted  in  the  customary  modes  of  trade  and  travel  on 
water." 

The  same  reasons,  therefore,  exist  in  this  country  for 
the  exclusion  of  the  right  of  private  ownership  over  the 
soil  under  navigable  waters  when  they  are  susceptible  of 
being  used  as  highways  of  commerce  in  the  ordinary 
modes  of  trade  and  travel  on  water,  as  when  their  navi- 
gability is  determined  by  the  tidal  test.  It  is,  indeed, 
the  susceptibility  to  use  as  highways  of  commerce  which 
gives  sanction  to  the  public  right  of  control  over  naviga- 
tion upon  them,  and  consequently  to  the  exclusion  of 
private  ownership,  either  of  the  waters  or  the  soils  under 
them.  The  common  law  doctrine  on  this  subject,  pre- 
vailing in  England,  is  held  in  some  of  the  States,  but  in 
a  large  number  has  been  considered  as  inapplicable  to 
the  navigable  waters  of  the  country,  or,  even  if  prevail- 
ing for  a  time  has  given  way,  or  been  greatly  modified, 
under  the  different  conditions  there. 

It  has  been  adopted  in  most,  if  not  all,  of  the  New 
England  States.  In  New  York,  in  the  earlier  cases,  it 
was  considered  as  in  force ;  and  in  Ex  parte  Jennings,  6 
Cowen,  518,  was  formally  declared.  There  a  patent  of 
lands  by  the  State,  bounded  on  the  margin  of  a  river  above 
tide-water,  was  held  to  carry  the  land  granted  to  the 
middle' of  the  stream,  the  court  stating  that  the  rule  was 
otherwise  where  the  land  was  bounded  on  a  navigable 
river,  but  adding  that  by  the  term  "navigable  river,"  the 
law  did  not  mean  such  as  is  navigable  in  common  par- 
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lance ;  that  the  "smallest  creek  might  be  so  to  a  certain 
extent  as  well  as  the  largest  river,  without  being  legally 
a  navigable  stream;  and  that  the  term  has  in  law  a 
technical  meaning,  and  applies  to  all  streams,  rivers,  or 
arms  of  the  sea  where  the  tide  ebbs  and  flows.  This 
doctrine  was  modified  and  finally  overruled  in  subse- 
quent cases. 

In  People  v.  Canal  Appraisers,  33  N.  Y.  461,  499,  the 
whole  subject  of  the  rights  of  riparian  owners  on  navi- 
gable streams,  whether  affected  or  not  by  the  ebb  and  flow 
of  the  tide,  was  elaborately  considered,  with  a  careful 
examination  of  the  adjudged  cases  in  the  different  States, 
and  the  conclusion  reached  was  against  the  applicability 
of  the  common  law  rule  in  this  country.  The  court  in 
its  opinion  refers  to  the  great  embarrassment  experienced 
by  courts,  judges  and  text  writers  in  applying  the  prin- 
ciples of  the  common  law  to  the  waters  of  this  continent, 
the  variant  conclusions  reached  by  them,  and  the  con- 
tradictory and  unsatisfactory  reasons  given  for  the  results 
arrived  at;  and,  after  tracing  the  progress  of  judicial 
discussion  of  the  doctrine  of  the  common  law  on  the 
subject,  it  expresses  satisfaction  that  the  discussion  had 
culminated  in  the  decision  by  the  court  of  ultimate 
appeal  repudiating  the  applicability  of  the  doctrine  to 
the  rivers  of  that  State,  and  establishing  what  it  terms 
"  the  better  doctrine  of  the  civil  law." 

In  Pennsylvania  the  common  law  doctrine  was  never 
recognized.  In  Monongahela  Bridge  Co.  v.  Kirk,  46  Penn. 
St.  112,  120,  the  Supreme  Court  of  that  State,  in  holding 
that  the  river  Monongahela  was  a  navigable  stream,  and 
that  its  soil  up  to  low-water  mark,  and  the  river  itself, 
were  the  property  of  the  Commonwealth,  said: 

"We  are  aware  that  by  the  common  law  of  England 
such  streams  as  the  Mississippi,  the  Missouri,  the  rivers 
Amazon  and  Platte,  the  Rhine,  the  Danube,  the  Po,  the 
Nile,  the  Euphrates,  the  Ganges  and  the  Indus,  were  not 


navigable  rivers,  but  were  the  subject  of  private  property, 
whilst  an  insignificant  creek  in  a  small  island  was  ele- 
vated to  the  dignity  of  a  public  river,  because  it  was  so 
near  the  ocean  that  the  tide  ebbed  and  flowed  up  the 
whole  of  its  petty  course.  The  Roman  law,  which  has 
pervaded  Continental  Europe,  and  which  took  its  rise  in 
a  country  where  there  was  a  tideless  sea,  recognized  all 
rivers  as  navigable  which  were  really  so,  and  this  com- 
mon sense  view  was  adopted  by  the  early  founders  of 
Pennsylvania,  whose  province  was  intersected  by  large 
and  valuable  streams,  some  of  which  are  a  mile  in 
breadth." 

In  the  courts  of  the  Western  States  there  is  much  con- 
flict of  opinion,  some,  like  the  courts  of  Illinois,  adopting 
the  common  law  rule  to  its  fullest  extent;  and  others, 
like  the  courts  of  Iowa,  repudiating  its  application  in 
determining  the  navigability  of  the  great  rivers,  and  the 
rights  of  riparian  owners  upon  them.  A  very  elaborate 
consideration  of  the  adjudged  cases  on  the  subject  is 
found  in  McManus  v.  Carmichael,  3  Iowa,  1.  Indeed,  the 
opinion  of  the  Supreme  Court  of  Iowa  in  that  case,  and 
the  opinion  of  the  Court  of  Appeals  of  New  York  in 
People  v.  Canal  Appraisers,  above  cited,  contain  an  ex- 
haustive and  instructive  consideration  of  the  whole  sub- 
ject, with  a  careful  review  of  the  decisions  of  the  courts 
of  the  States.  In  this  case  we  accept  the  view  of  the 
Supreme  Court  of  California  in  its  opinion  as  expressing 
the  law  of  that  State,  "  that  the  Sacramento  River  being 
navigable  in  fact,  the  title  of  the  plaintiff  extends  no 
farther  than  the  edge  of  the 'Stream."  Lux  v.  Haggin,  69 
California,  255. 

The  courts  of  the  United  States  will  construe  the 
grants  of  the  general  government  without  reference>  to 
the  rules  of  construction  adopted  by  the  States  for  their 
grants;  but  whatever  incidents  or  rights  attach  to  the 
ownership  of  property  conveyed  by  the  government  will 
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be  determined  by  the  States,  subject  to  the  condition  that 
their  rules  do  not  impair  the  efficacy  of  the  grants  or  the 
use  and  enjoyment  of  the  property  by  the  grantee.  As 
an  incident  of  such  ownership  the  right  of  the  riparian 
owner,  where  the  waters  are  above  the  influence  of  the 
tide,  will  be  limited  according  to  the  law  of  the  State, 
either  to  low  or  high-water  mark,  or  will  extend  to  the 
middle  of  the  stream.  It  is,  therefore,  important  to 
ascertain  and  determine  what  view  will  be  taken  by  the 
courts  of  the  United  States  in  the  construction  of  grants 
of  the  general  government  in  conferring  ownership,  when 
they  embrace  lands  bordering  on  navigable  waters  above 
the  influence  of  the  tide.  How  far  will  such  grants  be 
deemed  to  extend  into  the  water,  if  at  all?  From  the 
conflicting  decisions  of  the  State  courts  cited,  it  is  evident 
that  there  is  no  such  general  law  on  the  subject  as  will 
be  deemed  to  control  their  construction. 

In  the  courts  of  the  United  States  the  rule  of  the  com- 
mon law  in  determining  the  navigability  of  rivers,  and 
the  effect  thereof  upon  the  jurisdiction  of  the  court,  has 
been  disregarded  since  the  decision  of  the  case  of  The 
Genesee  Chief,  12  How.  443,  455.  This  court  there  said 
that  there  was  nothing  in  the  ebb  and  flow  of  the  tide 
which  made  a  stream  suitable  for  admiralty  jurisdiction, 
nor  anything  in  the  absence  of  the  tide  that  rendered  it 
unfit;  that  if  a  stream  was  a  public  navigable. water,  on 
which  commerce  was  carried  on  between  different  States 
.and  nations,  the  reason  for  the  jurisdiction  was  precisely 
the  same;  and  that  any  distinction  made  on  that  account 
was  merely  arbitrary,  without  any  foundation  in  reason, 
and  indeed  would  seem  to  be  inconsistent  with  it.  The 
eminent  Chief  Justice  who  delivered  the  opinion  in  that 
case  explained  how  in  England  the  ebb  and  flow  of  the 
tide  became  the  test  of  the  navigability  of  a  stream,  as 
we  have  stated  it  above;  that  there  tide-waters,  with  a 
few  small  and  unimportant  exceptions,  meant  nothing 
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more  than  public  rivers  as  contra-distinguished  from 
private  ones;  and  that  hence  arose  the  doctrine  of  admi- 
ralty jurisdiction,  which  was  confined  to  the  ebb  and 
flow  of  the  tide;  in  other  words,  to  public  navigable 
waters.  He  then  added  :  "As  the  English  definition  was 
adopted  in  our  courts,  and  constantly  used  in  judicial 
proceedings  and  forms  of  pleading,  borrowed  from  Eng- 
land, the  public  character  of  the  river  was  in  process  of 
time  lost  sight  of,  and  the  jurisdiction  of  the  admiralty 
treated  as  if  it  was  limited  by  the  tide.  The  description 
of  a  public  navigable  river  was  substituted  in  the  place 
of  the  thing  intended  to  be  described.  And  under  the 
natural  influence  of  precedents  and  established  forms,  a 
definition  originally  correct  was  adhered  to  and  acted  on, 
after  it  had  ceased,  from  a  change  in  circumstances,  to  be 
the  true  description  of  public  waters." 

In  Barney  v.  Keokuk,  94  U.  S.  324,  338,  the  same  sub- 
ject in  some  of  its  features  was  under  consideration  in 
this  court,  and  the  language  used  is  especially  applicable 
to  cases  like  the  one  before  us.  That  action  was  against 
the  city  of  Keokuk  and  a  steam  packet  company,  to  re- 
cover the  possession  of  certain  premises  occupied  by  them 
with  railroad  tracks,  buildings  and  sheds  on  the  bank  of 
the  Mississippi  River,  and  in  that  city.  The  court,  in 
considering  the  question  presented,  observed  that  "the 
confusion  of  navigable  with  tide-water,  found  in  the 
monuments  of  the  common  law,  long  prevailed  in  this 
country,  notwithstanding  the  broad  differences  existing 
between  the  extent  and  topography  of  the  British  Island 
and  that  of  the  American  Continent.  It  had  the  influ- 
ence for  two  generations  of  excluding  the  admiralty 
jurisdiction  from  our  great  rivers  and  inland  seas;  and 
under  the  like  influence  it  laid  the  foundation  in  many 
States  of  doctrines  with  regard  to  the  ownership  of  the 
soil  in  navigable  waters  above  tide-water  at  variance 
with  sound  principles  of  public  policy.  Whether,  as 
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rules  of  property,  it  would  now  be  safe  to  change  these 
doctrines  where  they  have  been  applied,  as  before  re- 
marked, is  for  the  several  States  themselves  to  determine. 
If  they  choose  to  resign  to  the  riparian  proprietor  rights 
which  properly  belong  to  them  in  their  sovereign  capac- 
ity, it  is  not  for  others  to  raise  objections.  In  our  view 
of  the  subject  the  correct  principle  was  laid  down  in 
Martin  v.  Waddell,  16  Pet.  367;  Pollard's  Lessee  v.  Hagan, 
3  How.  212;  and  Goodtitle  v.  Kibbe,  9  How.  471.  These 
cases  related  to  tide- water,  it  is  true;  but  they  enunciate 
principles  which  are  equally  applicable  to  all  navigable 
waters.  And  since  this  court,  in  the  case  of  The  Genesee 
Chief,  12  How.  443,  has  declared  that  the  great  lakes  and 
other  navigable  waters  of  the  country,  above  as  well  as 
below  the  flow  of  the  tide,  are,  in  the  strictest  sense, 
entitled  to  the  denomination  of  navigable  waters,  and 
amenable  to  the  admiralty  jurisdiction,  there  seems  to 
be  no  sound  reason  for  adhering  to  the  old  rule  as  to  the 
proprietorship  of  the  beds  and  shores  of  such  waters.  It 
properly  belongs  to  the  States  by  their  inherent  sove- 
reignty, and  the  United  States  have  wisely  abstained  from 
extending  (if  they  could  extend)  their  survey  and  grants 
beyond  the  limits  of  high  water." 

The  legislation  of  Congress  for  the  survey  of  the  pub- 
lic lands  recognizes  the  general  rule  as  to  the  public 
interest  in  waters  of  navigable  streams  without  reference 
to  the  existence  or  absence  of  the  tide  in  them.  As  early 
•as  1796,  in  an  act  providing  for  the  sale  of  such  lands  in 
the  territory  northwest  of  the  river  Ohio  and  above  the 
mouth  of  Kentucky  River,  Congress  declared  "that  all 
navigable  rivers  within  the  territory  to  be  disposed  of  by 
virtue  of  the  act  shall  be  deemed  to  be  and  remain  pub- 
lic highways;  and  that  in  all  cases  where  the  opposite 
banks  of  any  stream,  not  navigable,  shall  belong  to  dif- 
ferent persons,  the  stream  and  the  bed  thereof  shall  be- 
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come  common  to  both."     Act  of  May  18,  1796,  c.  29,  §  9, 
1  Stat.  468. 

In  Railroad  Company  v.  Schurmeir,  7  Wall.  272,  288, 
the  court  said  that  in  view  of  this  legislation  and  other 
similar  acts  it  did  not  "hesitate  to  decide,  that  Congress, 
in  making  a  distinction  between  streams  navigable  and 
those  not  navigable,  intended  to  provide  that  the  com- 
mon law  rules  of  riparian  ownership  should  apply  to 
lands  bordering  on  the  latter,  but  that  the  title  to  lands 
bordering  on  navigable  streams,  should  stop  at  the 
stream,  and  that  all  such  streams  should  be  deemed  to 
be  and  remain  public  highways."  The  same  rule  applies 
when  the  survey  is  made  and  the  patent  is  issued  upon  a 
confirmation  of  a  previously  existing  right  or  equity  of 
the  patentee  to  the  lands,  which  in  the  absence  of  such 
right  or  equity  would  belong  absolutely  to  the  United 
States,  unless  the  claim  confirmed  in  terms  embraces  the 
land  under  the  waters  of  the  stream. 

The  language  of  the  decree  of  confirmation  describing 
the  tract  confirmed,  and  the  language  of  the  survey  in- 
corporated in  the  patent,  both  clearly  indicate  that  the 
margin  of  the  river  was  intended  as  the  eastern  bound- 
ary of  the  tract  confirmed,  and  we  find  nothing  either  in 
any  act  of  Congress  or  in  any  decision  of  the  Federal 
courts  which  would  enlarge  the  effect  of  the  grant.  The 
title  of  one  claiming  under  the  patent  does  not,  therefore, 
extend  beyond  the  edge  of  the  stream. 

The  judgment  of  the  court  below  is  accordingly 

Affirmed. 


Corporations,  as  creatures  of  local  law,  having  no  absolute  right  of 
recognition  in  States  other  than  that  of  their  creation,  depend  for  the 
privilege  of  doing  business  in  those  States  and  for  the  enforcement 
of  their  contracts  therein  upon  the  consent  of  those  States,  to  which 
they  can  attach  such  conditions  as  they  may  choose.  Exceptions 
to  this  doctrine  exist  only  where  the  foreign  corporation  is  employed 
in  the  service  of  the  United  States,  or  is  engaged  exclusively  in 
foreign  or  interstate  commerce,  as  stated  in  the  next  case,  Pembina 
Consolidated  Silver  Mining  and  Milling  Co.  v.  Pennsylvania. 


OPINION 

OF  THE 

UNITED   STATES    SUPREME   COURT 

IN 

PAUL  v.  VIRGINIA, 

DELIVERED  BY 

.  JUSTICE;  KIELD, 

At  December  Term,  1868* 


Error  to  the  Supreme  Court  of  Appeals  of  the  State  of 
Virginia.  The  case  was  thus: 

An  act  of  the  legislature  of  Virginia,  passed  on  the  3d 
of  February,  1866,  provided  that  no  insurance  company, 
not  incorporated  under  the  laws  of  the  State,  should  carry 
on  its  business  within  the  State  without  previously  ob- 
taining a  license  for  that  purpose;  and  that  it  should  not 
receive  such  license  until  it  had  deposited  with  the  treas- 
urer of  the  State  bonds  of  a  specified  character,  to  an 
amount  varying  from  thirty  to  fifty  thousand  dollars,  ac- 

*  Reported  in  8  Wall.  168. 


cording  to  the  extent  of  the  capital  employed.  The  bonds 
to  be  deposited  were  to  consist  of  six  per  cent,  bonds  of 
the  State,  or  other  bonds  of  public  corporations  guaran- 
teed by  the  State,  or  bonds  of  individuals,  residents  of  the 
State,  executed  for  money  lent  or  debts  contracted  after 
the  passage  of  the  act,  bearing  not  less  than  six  per  cent, 
per  annum  interest. 

A  subsequent  act  passed  during  the  same  month  de- 
clared that  no  person  should,  "  without  a  license  author- 
ized by  law,  act  as  agent  for  any  foreign  insurance  com- 
pany" under  a  penalty  of  not  less  than  $50  nor  exceeding 
$500  for  each  offense;  and  that  every  person  offering  to 
issue,  or  making  any  contract  or  policy  of  insurance  for 
any  company  created  or  incorporated  elsewhere  than  in 
the  State,  should  be  regarded  as  an  agent  of  a  foreign  in- 
surance company. 

In  May,  1866,  Samuel  Paul,  a  resident  of  the  State  of 
Virginia,  was  appointed  the  agent  of  several  insurance 
companies,  incorporated  in  the  State  of  New  York,  to 
carry  on  the  general  business  of  insurance  against  fire; 
and  in  pursuance  of  the  law  of  Virginia,  he  filed  with  the 
auditor  of  public  accounts  of  the  State  his  authority  from 
the  companies  to  act  as  their  agent.  He  then  applied  to 
the  proper  officer  of  the  district  for  a  license  to  act  as 
such  agent  within  the  State,  offering  at  the  time  to  com- 
ply with  all  the  requirements  of  the  statute  respecting 
foreign  insurance  companies,  including  a  tender  of  the 
license  tax,  excepting  the  provisions  requiring  a  deposit 
of  bonds  with  the  treasurer  of  the  State,  and  the  produc- 
tion to  the  officer  of  the  treasurer's  receipt.  With  these 
provisions  neither  he  nor  the  companies  represented  by 
him  complied,  and  on  that  ground  alone  the  license  was 
refused.  Notwithstanding  this  refusal  he  undertook  to 
act  in  the  State  as  agent  for  the  New  York  companies 
without  any  license,and  offered  to  issue  policies  of  insur- 
ance in  their  behalf,  and  in  one  instance  did  issue  a  policy 


iii  their  name  to  a  citizen  of  Virginia.  For  this  viola- 
tion of  the  statute  he  was  indicted,  and  convicted  in  the 
Circuit  Court  of  the  city  of  Petersburg,  and  was  sentenced 
to  pay  a  fine  of  fifty  dollars.  On  error  to  the  Supreme 
Court  of  Appeals  of  the  State,  this  judgment  was  affirmed, 
and  the  case  was  brought  to  this  court  under  the  25th 
section  of  the  Judiciary  Act,  the  ground  of  the  writ  of 
error  being  that  the  judgment  below  was  against  a  right 
set  up  under  that  clause  of  the  Constitution  of  the  United 
States  (Art.  IV, §  2)  which  provides  that  "the  citizens  of 
each  State  shall  be  entitled  to  all  the  privileges  and  im- 
munities of  citizens  in  the  several  States";  and  that  clause 
(Art.  I,  §  8)  giving  to  Congress  power  "to  regulate  com- 
merce with  foreign  nations,  and  among  the  several 
States." 

The  corporators  of  the  several  insurance  companies 
were  at  the  time,  and  still  are,  citizens  of  New  York,  or 
of  some  one  of  the  States  of  the  Union  other  than  Vir- 
ginia. And  the  business  of  insurance  was  then,  and  still 
is,  a  lawful  business  in  Virginia,  and  might  then,  and 
still  may,  be  carried  on  by  all  resident  citizens  of  the 
State,  and  by  insurance  companies  incorporated  by  the 
State,  without  a  deposit  of  bonds,  or  a  deposit  of  any  kind 
with  any  officer  of  the  commonwealth. 

Messrs.  B.  R.  Curtis  and  J.  M.  Carlisle,  for  plaintiff  in 
error. 

Messrs.  Con  way  Robinson  and  R.  Bowden,  for  the  State 
of  Virginia,  contra. 

Mr.  Justice  Field  delivered  the  opinion  of  the  court. 

On  the  trial  in  the  court  below  the  validity  of  the  dis- 
criminating provisions  of  the  statute  of  Virginia  between 
her  own  corporations  and  corporations  of  other  States  was 


assailed.  It  was  contended  that  the  statute  in  this  par- 
ticular was  in  conflict  with  that  clause  of  the  Constitu- 
tion which  declares  that  "  the  citizens  of  each  State  shall 
be  entitled  to  all  the  privileges  and  immunities  of  citizens 
in  the  several  States,"  and  the  clause  which  declares  that 
Congress  shall  have  power  "  to  regulate  commerce  with 
foreign  nations  and  among  the  several  States."  The 
same  grounds  are  urged  in  this  court  for  the  reversal  of 
the  judgment. 

The  answer  which  readily  occurs  to  the  objection 
founded  upon  the  first  clause  consists  in  the  fact  that 
corporations  are  not  citizens  within  its  meaning.  The 
term  citizens  as  there  used  applies  only  to  natural  per- 
sons, members  of  the  body  politic,  owing  allegiance 
to  the  State,  not  to  artificial  persons  created  by  the  legis- 
lature, and  possessing  only  the  attributes  which  the  leg- 
islature has  prescribed.  It  is  true  that  it  has  been  held 
that  where  contracts  or  rights  of  property  are  to  be  en- 
forced by  or  against  corporations,  the  courts  of  the  United 
States  will,  for  the  purpose  of  maintaining  jurisdiction, 
consider  the  corporation  as  representing  citizens  of  the 
State  under  the  laws  of  which  it  is  created,  and  to  this 
extent  will  treat  a  corporation  as  a  citizen  within  the 
clause  of  the  Constitution  extending  the  judicial  power  of 
the  United  States  to  controversies  between  citizens  of  dif- 
ferent States.  In  the  early  cases  when  this  question  of 
the  right  of  corporations  to  litigate  in  the  courts  of  the 
United  States  was  considered,  it  was  held  that  the  right 
depended  upon  the  citizenship  of  the  members  of  the 
corporation,  and  its  proper  averment  in  the  pleadings. 
Thus  in  the  case  of  The  Hope  Insurance  Company  v •.  Board- 
man^  5  Cranch,  57,  where  the  company  was  described  in 
the  declaration  as  "a  company  legally  incorporated  by 
the  legislature  of  the  State  of  Rhode  Island  and  Provi- 
dence Plantations,  and  established  at  Providence,"  the 
judgment  was  reversed  because  there  was  no  averment 


thai  the  members  of  the  corporation  were  citizens  of 
Rhode  Island,  the  court  holding  that  an  aggregate  cor- 
poration as  such  was  not  a  citizen  within  the  meaning  of 
the  Constitution. 

In  later  cases  this  ruling  was  modified,  and  it  was  held 
that  the  members  of  a  corporation  would  be  presumed  to 
be  citizens  of  the  State  in  which  the  corporation  was  cre- 
ated, and  where  alone  it  had  any  legal  existence,  without 
any  special  averment  of  such  citizenship,  the  averment 
of  the  place  of  creation  and  business  of  the  corporation 
being  sufficient;  and  that  such  presumption  could  not  be 
controverted  for  the  purpose  of  defeating  the  jurisdiction 
of  the  court.  Lonisinlle  Railroad  Co.  v.  Letson,  2  Howard, 
497  ;  Marshall  v.  Baltimore  and  Ohio  Railroad  Co.  16  Id. 
314;  Covington  Drawbridge  Co.  v.  Shepherd,  20  Id.  233; 
and  Ohio  and  Mississippi  Railroad  Co.  v.  Wheeler,  1  Black. 
297. 

But  in  no  case  which  has  come  under  our  observation, 
either  in  the  State  or  Federal  courts,  has  a  corporation 
been  considered  a  citizen  within  the  meaning  of  that 
provision  of  the  Constitution,  which  declares  that  the 
citizens  of  each  State  shall  be  entitled  to  all  the  privi- 
leges and  immunities  of  citizens  of  the  several  States.  In 
Bank  of  Augusta  v.  Earle,13  Peters,  586,  the  question  arose 
whether  a  bank,  incorporated  by  the  laws  of  Georgia, 
with  a  power,  among  other  things,  to  purchase  bills  of 
exchange,  could  lawfully  exercise  that  power  in  the  State 
of  Alabama;  and  it  was  contended,  as  in  the  case  at  bar, 
that  a  corporation,  composed  of  citizens  of  other  States, 
was  entitled  to  the  benefit  of  that  provision,  and  that  the 
court  should  look  beyond  the  act  of  incorporation  and 
see  who  were  its  members,  for  the  purpose  of  atfbrding 
them  its  protection,  if  found  to  be  citizens  of  other  States, 
reference  being  made  to  an  early  decision  upon  the  right 
of  corporations  to  litigate  in  the  Federal  courts  in  support 
of  the  position.  But  the  court,  after 
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the  decision  referred  to,  Bank  of  the  United  /States  v.  Deveaux, 
5  Cranch,  61,  observed  that  the  decision  was  confined  in 
express  terms  to  a  question  of  jurisdiction;  that  the  prin- 
ciple had  never  been  carried  further,  and  that  it  had 
never  been  supposed  to  extend  to  contracts  made  by  a 
corporation,  especially  in  another  sovereignty  from  that 
of  its  creation  ;  that  if  the  principle  were  held  to  embrace 
contracts,  and  the  members  of  a  corporation  were  to  be 
regarded  as  individuals  carrying  on  business  in  the  cor- 
porate name,  and  therefore  entitled  to  the  privileges  of 
citizens,  they  must  at  the  same  time  take  upon  themselves 
the  liabilities  of  citizens,  and  be  bound  by  their  contracts 
in  like  manner;  that  the  result  would  be  to  make  the 
corporation  a  mere  partnership  in  business  with  the  in- 
dividual liability  of  each  stockholder  for  all  the  debts  of 
the  corporation  ;  that  the  clause  of  the  Constitution  could 
never  have  intended  to  give  citizens  of  each  State  the 
privileges  of  citizens  in  the  several  States,  and  at  the 
same  time  to  exempt  them  from  the  liabilities  attendant 
upon  the  exercise  of  such  privileges  in  those  States;  that 
this  would  be  to  give  the  citizens  of  other  States  higher 
and  greater  privileges  than  are  enjoyed  by  citizens  of  the 
State  itself,  and  would  deprive  each  State  of  all  control 
over  the  extent  of  corporate  franchises  proper  to  be 
granted  therein.  "  It  is  impossible,"  continued  the  court, 
"  upon  any  sound  principle,  to  give  such  a  construction 
to  the  article  in  question.  Whenever  a  corporation  makes 
a  contract  it  is  the  contract  of  the  legal  entity,  the  artifi- 
cial being  created  by  the  charter,  and  not  the  contract  of 
the  individual  members.  The  only  rights  it  can  claim 
are  the  rights  which  are  given  to  it  in  that  character, 
and  not  the  rights  which  belong  to  its  members  as  citi- 
zens of  a  State." 

It  was  undoubtedly  the  object  of  the  clause  in  question 
to  place  the  citizens  of  each  State  upon  the  same  footing 
with  citi/ens  of  other  States,  so  far  as  the  advantages  re- 


.suiting  from  citizenship  in  those  States  are  concerned.  It 
relieves  them  from  the  disabilities  of  alienage  in  other 
States  ;  it  inhibits  discriminating  legislation  against  them 
by  other  States ;  it  gives  them  the  right  of  free  ingress 
into  other  States,  and  egress  from  them  ;  it  insures  to 
them  in  other  States  the  same  freedom  possessed  by  the 
citizens  of  those  States  in  the  acquisition  and  enjoyment 
of  property  and  in  the  pursuit  of  happiness ;  and  it  se- 
cures to  them  in  other  States  the  equal  protection  of  their 
laws.  It  has  been  justly  said  that  no  provision  in  the 
Constitution  has  tended  so  strongly  to  constitute  the  citi- 
zens of  the  United  States  one  people  as  this.  Lemmon  v. 
The  People,  20  New  York,  607. 

Indeed,  without  some  provision  of  the  kind  removing 
from  the  citizens  of  each  State  the  disabilities  of  alienage 
in  the  other  States,  and  giving  them  equality  of  privilege 
with  citizens  of  those  States,  the  Republic  would  have 
constituted  little  more  than  a  league  of  States ;  it  would 
not  have  constituted  the  Union  which  now  exists. 

But  the  privileges  and  immunities  secured  to  citizens 
of  each  State  in  the  several  States,  by  the  provision  in 
question,  are  those  privileges  and  immunities  which  are 
common  to  the  citizens  in  the  latter  States  under  their 
constitution  and  laws  by  virtue  of  their  being  citizens. 
Special  privileges  enjoyed  by  citizens  in  their  own  States 
are  not  secured  in  other  States  by  this  provision.  It  was 
not  intended  by  the  provision  to  give  to  the  laws  of  one 
State  any  operation  in  other  States.  They  can  have  no 
such  operation,  except  by  the  permission,  express  or  im- 
plied, of  those  States.  The  special  privileges  which  they 
confer  must,  therefore,  be  enjoyed  at  home,  unless  the 
assent  of  other  States  to  their  enjoyment  therein  be 
given. 

Now  a  grant  of  corporate  existence  is  a  grant  of  special 
privileges  to  the  corporators,  enabling  them  to  act  for 
<vrtnin  designated  purposes  as  a  single  individual,  and 
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exempting  them  (unless  otherwise  specially  provided) 
from  individual  liability.  The  corporation  being  the 
mere  creation  of  local  law,  can  have  no  legal  existence 
beyond  the  limits  of  the  sovereignty  where  created.  As 
said  by  this  court  in  Bank  of  Augusta  v.  Earle,  "  It  must 
dwell  in  the  place  of  its  creation,  and  can  not  migrate  to 
another  sovereignty."  The  recognition  of  its  existence 
even  by  other  States, and  the  enforcement  of  its  contracts 
made  therein,  depend  purely  upon  the  comity  of  those 
States — a  comity  which  is  never  extended  where  the  ex- 
istence of  the  corporation  or  the  exercise  of  its  powers  is 
prejudicial  to  their  interests  or  repugnant  to  their  policy. 
If,  on  the  other  hand,  the  provision  of  the  Constitution 
could  be  construed  to  secure  to  citizens  of  each  State  in 
other  States  the  peculiar  privileges  conferred  by  their 
laws,  an  extra-territorial  operation  would  be  given  to  lo- 
cal legislation  utterly  destructive  of  the  independence  and 
the  harmony  of  the  States.  At  the  present  day  corpora- 
tions are  multiplied  to  an  almost  indefinite  extent.  There 
is  scarcely  a  business  pursued  requiring  the  expenditure 
of  large  capital, or  the  union  of  large  numbers, that  is  not 
carried  on  by  corporations.  It  is  not  too  much  to  say 
that  the  wealth  and  business  of  the  country  are  to  a  great 
extent  controlled  by  them.  And  if,  when  composed  of 
citizens  of  one  State,  their  corporate  powers  and  franchises 
Having  no  absolute  right  of  recognition  in  other  States, 
but  depending  for  such  recognition  and  the  enforcement 
of  its  contracts  upon  their  assent,  it  follows,  as  a  matter 
of  course,  that  such  assent  maybe  granted  upon  such 
terms  and  conditions  as  those  States  may  think  proper  to 
impose.  They  may  exclude  the  foreign  corporation  en- 
tirely ;  they  may  restrict  its  business  to  particular  locali- 
ties, or  they  may  exact  such  security  for  the  performance 
of  its  contracts  with  their  citizens  as  in  their  judgment 
will  best  promote  the  public  interest.  The  whole  matter 
rests  in  their  discretion. 
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could  be  exercised  in  other  States  without  restriction, it  is 
easy  to  see  that,  with  the  advantages  thus  possessed,  the 
most  important  business  of  those  States  would  soon  pass 
into  their  hands.  The  principal  business  of  every  State 
would,  in  fact,  be  controlled  by  corporations  created  by 
other  States. 

If  the  right  asserted  of  the  foreign  corporation,  when 
composed  of  citizens  of  one  State,  to  transact  business  in 
other  States  were  even  restricted  to  such  business  as  cor- 
porations of  those  States  were  authorized  to  transact,  it 
would  still  follow  that  those  States  would  be  unable  to 
limit  the  number  of  corporations  doing  business  therein. 
They  could  not  charter  a  company  for  any  purpose,  how- 
ever restricted,  without  at  once  opening  the  door  to  a 
flood  of  corporations  from  other  States  to  engage  in  the 
same  pursuits.  They  could  not  repel  an  intruding  cor- 
poration, except  on  the  condition  of  refusing  incorpora- 
tion for  a  similar  purpose  to  their  own  citizens ;  and  yet 
it  might  be  of  the  highest  public  interest  that  the  num- 
ber of  corporations  in  the  State  should  be  limited  ;  that 
they  should  be  required  to  give  publicity  to  their  tran- 
sactions; to  submit  their  affairs  to  proper  examination  ; 
to  be  subject  to  forfeiture  of  their  corporate  rights  in  case 
of  mismanagement,  and  that  their  officers  should  be  held 
to  a  strict  accountability  for  the  manner  in  which  the 
business  of  the  corporations  is  managed,  and  be  liable  to 
summary  removal. 

"  It  is  impossible,"  to  repeat  the  language  of  this  court 
in  Bank  of  Augusta  v.  Earle,  "  upon  any  sound  principle, 
to  give  such  a  construction  to  the  article  in  question," — 
a  construction  which  would  lead  to  results  like  these. 

We  proceed  to  the  second  objection  urged  to  the  valid- 
ity of  the  Virginia  statute,  which  is  founded  upon  the 
commercial  clause  of  the  Constitution.  It  is  undoubtedly 
true,  as  stated  by  counsel,  that  the  power  conferred  upon 
Congress  to  regulate  commerce  includes  as  well  commerce 
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carried  on  by  corporations  as  commerce  carried  on  by 
individuals.  At  the  time  of  the  formation  of  the  Consti- 
tution a  large  part  of  the  commerce  of  the  world  was  car- 
ried on  by  corporations.  The  East  India  Company,  the 
Hudson's  Bay  Company,  the  Hamburgh  Company,  the 
Levant  Company,  and  the  Virginia  Company,  may  be 
named  among  the  many  corporations  then  in  existence 
which  acquired,  from  the  extent  of  their  operations,  ce- 
lebrity throughout  the  commercial  world.  This  state  of 
facts  forbids  the  supposition  that  it  was  intended  in  the 
grant  of  power  to  Congress  to  exclude  from  its  control 
the  commerce  of  corporations.  The  language  of  the  grant 
makes  no  reference  to  the  instrumentalities  by  which  com- 
merce may  be  carried  on ;  it  is  general,  and  includes 
alike  commerce  by  individuals, partnerships,  associations, 
and  corporations. 

There  is,  therefore,  nothing  in  the  fact  that  the  insur- 
ance companies  of  New  York  are  corporations  to  impair 
the  force  of  the  argument  of  counsel.  The  defect  of  the 
argument  lies  in  the  character  of  their  business.  Issuing 
a  policy  of  insurance  is  not  a  transaction  of  commerce. 
The  policies  are  simple  contracts  of  indemnity  against 
loss  by  fire,  entered  into  between  the  corporations  and  the 
assured,  for  a  consideration  paid  by  the  latter.  These 
contracts  are  not  articles  of  commerce  in  any  proper 
meaning  of  the  word.  They  are  not  subjects  of  trade  and 
barter  offered  in  the  market  as  something  having  an  ex- 
istence and  value  independent  of  the  parties  to  them. 
They  are  not  commodities  to  be  shipped  or  forwarded 
from  one  State  to  another,  and  then  put  up  for  sale.  They 
are  like  other  personal  contracts  between  parties  which 
are  completed  by  their  signature  and  the  transfer  of  the 
consideration.  Such  contracts  are  not  interstate  transac- 
tions, though  the  parties  may  be  domiciled  in  different 
States.  The  policies  do  not  take  effect — are  not  executed 
contracts — until  delivered  by  the  agent  in  Virginia.  They 
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are,  then,  local  transactions,  and  are  governed  by  the 
local  law.  They  do  not  constitute  a  part  of  the  com- 
merce between  the  States  any  more  than  a  contract  for 
the  purchase  and  sale  of  goods  in  Virginia  by  a  citizen  of 
New  York  whilst  in  Virginia  would  constitute  a  portion 
of  such  commerce. 

In  Nathan  v.  Louisiana,  8  Howard,  73,  this  court  held 
that  a  law  of  that  State  imposing  a  tax  on  money  and 
exchange  brokers,  who  dealt  entirely  in  the  purchase  and 
sale  of  foreign  bills  of  exchange,  was  not  in  conflict  with 
the  constitutional  power  of  Congress  to  regulate  commerce. 
"  The  individual  thus  using  his  money  and  credit," 
said  the  court, "is  not  engaged  in  commerce,  but  in  supply- 
ing an  instrument  of  commerce.  He  is  less  connected  with 
it  than  the  shipbuilder,  without  whose  labor  foreign  com- 
merce could  not  be  carried  on."  And  the  opinion  shows 
that,  although  instruments  of  commerce,  they  are  the 
subjects  of  State  regulation,  and,  inferentially,  that  they 
may  be  subjects  of  direct  State  taxation. 

"  In  determining,"  said  the  court,  "  on  the  nature  and 
effect  of  a  contract,  we  look  to  the  lex  loci  where  it  was 
made,  or  where  it  was  to  be  performed.  And  bills  of  ex- 
change, foreign  or  domestic,  constitute,  it  would  seem,  no 
exception  to  this  rule.  Some  of  the  States  have  adopted 
the  law  merchant,  others  have  not.  The  time  within  which 
a  demand  must  be  made  on  a  bill,  a  protest  entered,  and 
notice  given,  and  the  damages  to  be  recovered,  vary  with 
the  usages  and  legal  enactments  of  the  different  States. 
These  laws,  in  various  forms  and  in  numerous  cases, have 
been  sanctioned  by  this  court."  And  again  :  "  For  the 
purposes  of  revenue  the  Federal  government  has  taxed 
bills  of  exchange,  foreign  and  domestic,  and  promissory 
notes,  whether  issued  by  individuals  or  banks.  Now,  the 
Federal  Government  can  no  more  regulate  the  commerce 
of  a  State  than  a  State  can  regulate  the  commerce  of  the 
Federal  government ;  and  domestic  bills  or  promissory 
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notes  are  as  necessary  to  the  commerce  of  a  State  as  for- 
eign bills  to  the  commerce  of  the  Union.  And  if  a  tax  on 
an  exchange  broker  who  deals  in  foreign  bills  be  a  regu- 
lation of  foreign  commerce,  or  commerce  among  the 
States,  much  more  would  a  tax  upon  State  paper,  by 
Congress,  be  a  tax  on  the  commerce  of  a  State." 

If  foreign  bills  of  exchange  may  thus  be  the  subject  of 
State  regulation,  much  more  so  may  contracts  of  insur- 
ance against  loss  by  fire. 

We  perceive  nothing  in  the  statute  of  Virginia,  which 
conflicts  with  the  Constitution  of  the  United  States ;  and 
the  judgment  of  the  Supreme  Court  of  Appeals  of  that 
State  must,  therefore,  be  Affirmed. 


A  private  corporation  is  included  under  the  designation  of  "  person  " 
within  the  meaning  of  that  term  in  the  Fourteenth  Amendment  to 
the  Constitution  of  the  United  States.  The  only  limitation  upon 
the  power  of  a  State  to  exclude  a  foreign  corporation  from  doing 
business  within  its  limits,  or  hiring  offices  for  that  purpose,  or  to 
exact  conditions  for  allowing  the  corporation  to  do  business  or  hire 
offices  there,  arises  where  the  corporation  is  in  the  employ  of  the 
federal  government,  or  where  its  business  is  strictly  commerce, 
interstate  or  foreign. 


OPINION 

OF  THE 

UNITED   STATES   SUPREME   COURT 

IN 

PEMBINA  CONSOLIDATED  SILVER  MINING  AND 
MILLING  00.  v.  PENNSYLVANIA, 

DELIVERED   BY 

.  JUSTICE 

At  October  Term,  1887* 


The  court  stated  the  case  as  follows : 

In  May,  1881,  the  Pembina  Consolidated  Silver  Mining 
and  Milling  Company  was  incorporated  under  the  laws 
of  Colorado,  with  an  authorized  capital  of  one  million 
dollars,  for  the  purpose  of  carrying  on  a  general  mining 
and  milling  business  in  that  State.  Its  principal  office 
is  in  Alpine,  Colorado,  and  since  July  1, 1881,  it  has  had, 
and  still  has,  an  office  in  the  city  of  Philadelphia,  "for 
the  use  of  its  officers,  stockholders,  agents,  and  employes." 

*  Reported  in  125  U.  S.  181. 


On  the  31st  of  October,  1881,  the  Auditor  General  and 
Treasurer  of  Pennsylvania  assessed  a  tax  against  the  cor- 
poration for  "office  license  "  from  July  1,  1881,  to  July 
1, 1882,  at  the  rate  of  one-fourth  of  a  mill  on  each  dollar 
of  its  capital  stock,  which  amounted  to  $250,  and  added 
to  it  a  penalty  of  $125  for  failure  to  take  out  a  license. 
This  tax  was  assessed  and  penalty  imposed  under  section 
sixteen  of  the  act  of  the  legislature  of  the  Commonwealth, 
approved  June  7,  1879,  entitled  "An  act  to  provide  reve- 
nue by  taxation."  The  section  provides  as  follows: 

"That  from  and  after  the  first  day  of  July,  A.  D.  1879, 
no  foreign  corporation,  except  foreign  insurance  compa- 
nies, which  does  not  invest  and  use  its  capital  in  this 
Commonwealth,  shall  have  an  office  or  offices  in  this 
Commonwealth,  for  the  use  of  its  officers,  stockholders, 
agents,  or  employes,  ilnless  it  shall  first  have  obtained 
from  the  Auditor  General  an  annual  license  so  to  do ; 
and  for  said  license  every  such  corporation  shall  pay  into 
the  State  treasury,  for  the  use  of  the  Commonwealth, 
annualty,  one-fourth  of  a  mill  on  each  dollar  of  capital 
stock  which  said  company  is  authorized  to  have,  and  the 
Auditor  General  shall  not  issue  a  license  to  any  corpora- 
tion until  said  license  fee  shall  have  been  paid.  The 
Auditor  General  and  State  Treasurer  are  hereby  author- 
ized to  settle  and  have  collected  an  account  against 
any  company  violating  the  provisions  of  this  section 
for  the  amount  of  such  license  fee,  together  with  a 
.penalty  of  fifty  per  centum  for  failure  to  pay  the  same: 
Provided,  That  no  license  shall  be  necessary  for  any  cor- 
poration paying  a  tax  under  any  previous  section  of  this 
act,  or  whose  capital  stock,  or  a  majority  thereof,  is 
owned  or  controlled  by  a  corporation  of  this  State  which 
does  pay  a  tax  under  any  previous  section  of  this  act." 

It  is  conceded  that  the  corporation  is  not  within  the 
exception  of  the  proviso  of  the  act,  as  it  pays  no  tax  un- 
der any  previous  section. 


From  this  assessment,  or  settlement  of  the  account 
against  the  corporation,  as  it  is  termed  in  the  record,  the 
corporation  appealed  to  the  Court  of  Common  Pleas  of 
Dauphin  County,  on  the  ground,  among  others,  that  the 
said  16th  section  of  the  revenue  act  is  in  conflict  with 
the  clause  of  the  Constitution  of  the  United  States  declar- 
ing that  "  Congress  shall  have  power  to  regulate  com- 
merce with  foreign  nations  and  among  the  several 
States,"  (Art.  1,  sec.  8,  clause  3,)  and  also  with  the  clause 
declaring  that  "the  citizens  of  each  State  shall  be  en- 
titled to  all  privileges  and  immunities  of  citizens  in  the 
several  States,"  (Art.  4,  sec.  2,  clause  1.)  In  that  court 
the  Commonwealth  filed  a  declaration  in  debt  against 
the  corporation  for  the  amount  claimed.  It  does  not  ap- 
pear from  the  record  that  any  answer  or  plea  was  filed  to 
this  declaration,  but  it  is  assumed  that  issue  was  joined, 
as  counsel  of  the  parties  agreed  that  a  trial  by  jury 
should  be  waived,  and  that  the  case  should  be  submitted 
to  the  decision  of  the  court,  subject  to  a  writ  of  error  as 
in  other  cases,  at  the  option  of  either  party. 

The  Court  of  Common  Pleas  affirmed  the  validity  of 
the  assessment,  and  the  corporation  took  the  case  on  writ 
of  error  to  the  Supreme  Court  of  the  Commonwealth, 
which  affirmed  the  judgment  of  the  Common  Pleas.  To 
review  this  judgment  the  case  is  brought  to  the  Supreme 
Court  of  the  United  States. 

Mr.  Newlin  for  plaintiff  in  error. 

Mr.  Kirkpatrick,  Attorney  General  of  Pennsylvania, 
for  defendant  in  error. 

Mr.  Justice  Field  delivered  the  opinion  of  the  court. 

The  only  questions  passed  upon  by  the  Supreme  Court 
of  Pennsylvania,  which  can  be  considered  by  us,  are 
those  which  arise  upon  its  ruling  against  the  contention 


of  the  plaintiff  in  error  that  the  statute  of  the  Common- 
wealth is  in  conflict  with  clauses  of  the  Federal  Constitu- 
tion. Its  ruling  upon  the  conformity  of  the  statute  with 
the  constitution  of  the  Commonwealth  does  not  come 
under  our  jurisdiction. 

The  clauses  of  the  Federal  Constitution,  with  which  it 
was  urged  in  the  state  Supreme  Court  that  the  statute 
conflicts,  are  the  one  vesting  in  Congress  the  power  to 
regulate  foreign  and  interstate  commerce,  the  one  de- 
claring that  the  citizens  of  each  State  are  entitled  to  the 
privileges  and  immunities  of  citizens  in  the  several 
States,  and  the  one  embodied  in  the  Fourteenth  Amend- 
ment declaring  that  no  State  shall  deny  to  any  person 
within  its  jurisdiction  the  equal  protection  of  the  laws. 

1.  It  is  not  perceived  in  what  way  the  statute  im- 
pinges upon  the  commercial  clause  of  the  Federal 
Constitution.  It  imposes  no  prohibition  upon  the  trans- 
portation into  Pennsylvania  of  the  products  of  the  cor- 
poration, or  upon  their  sale  in  the  Commonwealth.  It 
only  exacts  a  license  tax  from  the  corporation  when  it 
has  an  office  in  the  Commonwealth  for  the  use  of  its 
officers,  stockholders,  agents,  or  employes.  The  tax  is 
not  for  their  office,  but  for  the  office  of  the  corporation, 
and  the  use  to  which  it  is  put  is  presumably  for  the  lat- 
ter's  business  and  interest.  For  no  other  purpose  can  it 
be  supposed  that  the  office  would  be  hired  by  the  corpo- 
ration. 

The  exaction  of  a  license  fee  to  enable  the  corporation 
to  have  an  office  for  that  purpose  within  the  Common- 
wealth is  clearly  within  the  competency  of  its  legislature. 
It  was  decided  long  ago,  and  the  doctrine  has  been  often 
affirmed  since,  that  a  corporation  created  by  one  State 
cannot,  with  some  exceptions,  to  which  we  shall  presently 
refer,  do  business  in  another  State  without  the  latter's 
consent,  express  or  implied.  In  Paul  v.  Virginia,  8  Wall. 
168,  this  court,  speaking  of  a  foreign  corporation,  (and 


under  that  definition  the  plaintiff  in  error,  being  created 
under  the  laws  of  Colorado,  is  to  be  regarded,)  said  : 
"The  recognition  of  its  existence  even  by  other  States, 
and  the  enforcement  of  its  contracts  made  therein,  de- 
pend purely  upon  the  comity  of  those  States, — a  comity 
which  is  never  extended  where  the  existence  of  the  cor- 
poration, or  the  exercise  of  its  powers  is  prejudicial  to 
their  interests,  or  repugnant  to  their  policy.  Having  no 
absolute  right  of  recognition  in  other  States,  but  depend- 
ing for  such  recognition  and  the  enforcement  of  its  con- 
tracts upon 'their  assent,  it  follows  as  a  matter  of  course 
that  such  assent  may  be  granted  upon  such  terms  and 
conditions  as  those  States  may  think  proper  to  impose. 
They  may  exclude  the  foreign  corporation  entirely;  they 
may  restrict  its  business  to  particular  localities;  or  they 
may  exact  such  security  for  the  performance  of  its  con- 
tracts with  their  citizens  as  in  their  judgment  will  best 
promote  the  public  interests.  The  whole  matter  rests  in 
their  discretion."  A  qualification  of  this  doctrine  was 
expressed  in  Pensacola  Telegraph  Company  v.  Western  Union 
Telegraph  Company,  96  U.  S,  1,  12,  so  far  as  it  applies  to 
corporations  engaged  in  commerce  under  the  authority 
or  with  the  permission  of  Congress.  The  act  of  July  24, 
1866,  "to  aid  in  the  construction  of  telegraph  lines,  and 
to  secure  to  the  government  the  use  of  the  same  for 
postal,  military,  and  other  purposes,"  which  was  con- 
sidered in  that  case,  declared  that  any  telegraph  company 
then  organized,  or  which  might  thereafter  be  organized, 
under  the  laws  of  any  State,  should  have  the  right  to 
construct,  maintain,  and  operate  lines  of  telegraph 
through  and  over  any  portion  of  the  public  domain  of 
the  United  States,  over  and  along  any  of  the  military  or 
post  roads  of  the  United  States,  which  had  been  or  might 
thereafter  be  declared  such  by  act  of  Congress,  and  over, 
under,  or  across  the  navigable  streams  or  waters  of  the 
United  States,"  upon  certain  conditions  specified  therein ; 


and  this  court  held  that  the  telegraph,  as  an  agency  of 
commerce  and  intercommunication,  came  under  the  con- 
trolling power  of  Congress,  as  against  any  hostile  state 
legislation;  and  that  the  Western  Union  Telegraph  Com- 
pany, having  accepted  the  conditions  of  the  act,  could 
not  be  excluded  by  another  State  from  prosecuting  its 
business  within  her  jurisdiction.  The  legislature  of 
Florida  had  granted  to  another  company,  for  twenty 
years,  the  exclusive  right  to  establish  and  maintain  tele- 
graph lines  in  certain  counties  of  the  State,  but  this  ex- 
clusive grant  was  adjudged  to  be  invalid  as  against  the 
company  acting  under  the  law  of  Congress.  And  un- 
doubtedly a  corporation  of  one  State,  employed  in  the 
business  of  the  general  government,  may  do  such  busi- 
ness in  other  States  without  obtaining  a  license  from 
them.  Thus,  to  take  an  illustration  from  the  opinion  of 
Mr.  Justice  Bradley  in  a  case  recently  decided  by  him, 
"if  Congress  should  employ  a  corporation  of  ship  build- 
ers to  construct  a  man-of-war,  they  would  have  the  right 
to  purchase  the  necessary  timber  and  iron  in  any  State 
of  the  Union,"  and,  we  may  add,  without  the  permission 
and  against  the  prohibition  of  the  State.  Stockton  v.  Bal- 
timore and  New  York  Railroad  Co.  32  Fed.  Rep.  9,  14. 

These  exceptions  do  not  touch  the  general  doctrine 
declared  as  to  corporations  not  carrying  on  foreign  or 
interstate  commerce,  or  not  employed  by  the  govern- 
ment. As  to  these  corporations,  the  doctrine  of  Paul  v. 
Virginia  applies.  The  Colorado  corporation  does  not 
come  within  any  of  the  exceptions.  Therefore  the  recog- 
nition of  its  existence  in  Pennsylvania,  even  to  the 
limited  extent  of  allowing  it  to  have  an  office  within  its 
limits  for  the  use  of  its  officers,  stockholders,  agents,  and 
employes,  was  a  matter  dependent  on  the  will  of  the 
State.  It  could  make  the  grant  of  the  privilege  condi- 
tional upon  the  payment  of  a  license  tax,  and  fix  the 
sum  according  to  the  amount  of  the  authori/ed  capital 


of  the  corporation.  The  absolute  power  of  exclusion  in- 
cludes the  right  to  allow  a  conditional  and  restricted 
exercise  of  its  corporate  powers  within  the  State.  Bank 
of  Augusta  v.  Earle,  13  Pet.  519;  Lafayette  Insurance  Co.  v. 
French,  18  How.  404;  Ducat  v.  Chicago,  10  Wall.  410; 
St.  Clair  v.  Cox,  106  U.  S.  350. 

We  do  not  perceive  the  pertinency  of  the  position  ad- 
vanced by  counsel  that  the  tax  in  question  is  void  as  an 
attempt  by  the  State  to  tax  a  franchise  not  granted  by 
her,  and  property  or  business  not  within  her  jurisdiction. 
The  fact  is  otherwise.  No  tax  upon  the  franchise  of  the 
foreign  corporation  is  levied,  nor  upon  its  -business  or 
property  without  the  State.  A  license  tax  only  is  ex- 
acted as  a  condition  of  its  keeping  an  office  within  the 
State  for  the  use  of  its  officers,  stockholders,  agents,  and 
employes;  nothing  more  and  nothing  less;  and  in  what 
way  this  can  be  considered  as  a  regulation  of  interstate 
commerce  is  not  apparent. 

2.  Nor  does  the  clause  of  the  Constitution  declaring 
that  the  "  citizens  of  each  State  shall  be  entitled  to  all 
privileges  and  immunities  of  citizens  in  the  several 
States  "  have  any  beajing  upon  the  question  of  the  valid- 
ity of  the  license  tax  in  question.  Corporations  are  not 
citizens  within  the  meaning  of  that  clause.  This  was 
expressly  held  in  Paul  v.  Virginia.  In  that  case  it  ap- 
peared that  a  statute  of  Virginia,  passed  in  February, 
1866,  declared  that  no  insurance  company  not  incorpo- 
rated under  the  laws  of  the  State  should  carry  on  busi- 
ness within  her  limits  without  previously  obtaining  a 
license  for  that  purpose,  and  that  no  license  should  be 
received  by  the  corporation  until  it  had  deposited  with 
the  treasurer  of  the  State  bonds  of  a  designated  charac- 
ter and  amount,  the  latter  varying  according  to  the 
extent  of  the  capital  employed.  No  such  deposit  was 
required  of  insurance  companies  incorporated  by  the 
State  lor  <-;irryinu  on  their  business  within  her  limits.  A 
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subsequent  statute  of  Virginia  made  it  a  penal  offence 
for  a  person  to  act  in  the  State  as  an  agent  of  a  foreign 
insurance  company  without  such  a  license.  One  Samuel 
Paul,  having  acted  in  the  State  as  an  agent  for  a  New 
York  insurance  company  without  a  license,  was  indicted 
and  convicted  in  a  Circuit  Court  of  Virginia,  and  sen- 
tenced to  pay  a  fine  of  $50.  On  error  to  the  Court  of 
Appeals  of  the  State  the  judgment  was  affirmed,  and  to 
review  that  judgment  the  case  was  brought  to  this  court. 
Here  it  was  contended,  as  in  the  present  case,  that  the 
statute  of  Virginia  was  invalid  hy  reason  of  its  discrimi- 
nating provisions  between  her  corporations  and  corpora- 
tions of  other  States ;  that  in  this  particular  it  was  in 
conflict  with  the  clause  of  the  Constitution  mentioned, 
that  the  citizens  of  each  State  shall  be  entitled  to  all  the 
privileges  and  immunities  of  citizens  in  the  several 
States.  But  the  court  answered,  that  corporations  are 
not  citizens  within  the  meaning  of  the  clause;  that  the 
term  citizens,  as  used  in  the  clause,  applies  only  to  natu- 
ral persons,  members  of  the  body  politic  owing  allegiance 
to  the  State,  not  to  artificial  persons  created  by  the  legis- 
lature, and  possessing  only  such  attributes  as  the  legisla- 
ture has  prescribed;  that  the  privileges  and  immunities 
secured  to  citizens  of  each  State  in  the  several  States  by 
the  clause  in  question  are  those  privileges  and  immuni- 
ties which  are  common  to  the  citizens  in  the  latter  States 
under  their  constitution  and  laws  by  virtue  of  their  citi- 
zenship; that  special  privileges  enjoyed  by  citizens  in 
their  own  States  are  not  secured  in  other  States  by  that 
provision ;  that  it  was  not  intended  that  the  laws  of  one 
State  should  thereby  have  any  operation  in  other  States; 
that  they  can  have  such  operation  only  by  the  permis- 
sion, express  or  implied,  of  those  States;  that  special 
privileges  which  are  conferred  must  be  enjoyed  at  home, 
unless  the  assent  of  other  States  to  their  enjoyment 
therein  be  given;  and  that  a  grant  of  corporate  exist- 
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ence  was  a  grant  of  special  privileges  to  the  corporators, 
enabling  them  to  act  for  certain  specified  purposes  as  a 
single  individual,  and  exempting  them,  unless  otherwise 
provided,  from  individual  liability,  which  could  there- 
fore be  enjoyed  in  other  States  only  by  their  assent.  In 
the  subsequent  case  of  Ducat  v.  Chicago,  10  Wall.  410, 
the  court  followed  this  decision,  and  observed  that  the 
power  of  the  State  to  discriminate  between  her  own  do- 
mestic corporations  and  those  of  other  States,  desirous  of 
transacting  business  within  her  jurisdiction,  was  clearly 
established  by  it  and  the  previous  case  of  Augusta  v.  Earle, 
13'  Pet.  519,  and  added  that  "as  to  the  nature  or  degree 
of  discrimination,  it  belongs  to  the  State  to  determine, 
subject  only  to  such  limitations  on  her  sovereignty  as 
may  be  found  in  the  fundamental  law  of  the  Union." 
Philadelphia  Fire  Association  v.  New  York,  119  U.  S.  110, 
120. 

3.  The  application  of  the  Fourteenth  Amendment  of 
the  Constitution  to  the  statute  imposing  the  license  tax 
in  question  is  not  more  apparent  than  the  application  of 
the  clause  of  the  Constitution  to  the  rights  of  citizens  of 
one  State  to  the  privileges  and  immunities  of  citizens  in 
other  States.  The  inhibition  of  the  amendment  that  no 
State  shall  deprive  any  person  within  its  jurisdiction  of 
the  equal  protection  of  the  laws  was  designed  to  prevent 
any  person  or  class  of  persons  from  being  singled  out  as 
a  special  subject  for  discriminating  and  hostile  legisla- 
tion. Under  the  designation  of  person  there  is  no  doubt 
that  a  private  corporation  is  included.  Such  corpora- 
tions are  merely  associations  of  individuals  united  for  a 
special  purpose,  and  permitted  to  do  business  under  a 
particular  name,  and  have  a  succession  of  members  with- 
out dissolution.  As  said  by  Chief  Justice  Marshall, 
"The  great  object  of  a  corporation  is  to  bestow  the  char- 
acter and  properties  of  individuality  on  a  collective  and 
changing  body  of  men."  Providence  ^&mfc^i&l&ngs,  4 
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Pet.  514,  562.  The  equal  protection  of  the  laws  which 
these  bodies  may  claim  is  only  such  as  is  accorded  to 
similar  associations  within  the  jurisdiction  of  the  State. 
The  plaintiff  in  error  is  not  a  corporation  within  the 
jurisdiction  of  Pennsylvania.  The  office  it  hires  is 
within  such  jurisdiction,  and  on  condition  that  it  pays 
the  required  license  tax  it  can  claim  the  same  protection 
in  the  use  of  the  office  that  any  other  corporation  having 
a  similar  office  may  claim.  It  would  then  have  the 
equal  protection  of  the  law  so  far  as  it  had  anything 
within  the  jurisdiction  of  the  State,  and  the  constitutional 
amendment  requires  nothing  more.  T.he  State  is  not 
prohibited  from  discriminating  in  the  privileges  it  may 
grant  to  foreign  corporations  as  a  condition  of  their 
doing  business  or  hiring  offices  within  its  limits,  provided 
always  such  discrimination  does  not  interfere  with  any 
transaction  by  such  corporations  of  interstate  or  foreign 
commerce.  It  is  not  every  corporation,  lawful  in  the 
State  of  its  creation,  that  other  States  may  be  willing  to 
admit  within  their  jurisdiction  or  consent  that  it  have 
offices  in  them ;  such,  for  example,  as  a  corporation  for 
lotteries.  .And  even  where  the  business  of  a  foreign  cor- 
poration is  not  unlawful  in  other  States  the  latter  may 
wish  to  limit  the  number  of  such  corporations,  or  to  sub- 
ject their  business  to  such  control  as  would  be  in  accord- 
ance with  the  policy  governing  domestic  corporations  of 
a  similar  character.  The  States,  may,  therefore,  require 
for  the  admission  within  their  limits  of  the  corporations 
of  other  States,  or  of  any  number  of  them,  such  condi- 
tions as  they  may  choose,  without  acting  in  conflict  with 
the  concluding  provision  of  the  first  section  of  the  Four- 
teenth Amendment.  As  to  the  meaning  and  extent  of 
that  section  of  the  amendment  see  Barbier  v.  Connolly, 
113  U.  S.  27;  Soon  Ring  v.  Crowley,  113  U.  S.  703  ;  Mis- 
souri v.  Lewis,  101  U.S.  22,  30;  Missouri  Pacific  Railway 
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Co.  v.  Humes,  115  U.  S.  512;    Yick  Wo  v.  Hopkins,  118  U. 
S.  356;  Hayes  v.  Missouri,  120  U.  S.  68. 

The  only  limitation  upon  this  power  of  the  State  to 
exclude  a  foreign  corporation  from  doing  business  within 
its  limits,  or  hiring  offices  for  that  purpose,  or  to  exact 
conditions  for  allowing  the  corporation  to  do  business  or 
hire  offices  there,  arises  where  the  corporation  is  in  the 
employ  of  the  federal  government,  or  where  its  business 
is  strictly  commerce,  interstate  or  foreign.  The  control 
of  such  commerce,  being  in  the  federal  government,  is 
not  to  be  restricted  by  state  authority. 

Judgment  affirmed. 


Gratuitous  bailees  of  another's  property  are  not  responsible  for  its  loss 
unless  guilty  of  gross  negligence  in  its  keeping ;  and  whether  that 
negligence  existed  is  a  question  of  fact  for  the  jury  to  determine,  or 
by  the  court  where  a  jury  is  waived. 

The  reasonable  care  which  a  bailee  of  another's  property  entrusted  to 
him  for  safe  keeping  without  reward  must  take,  varies  with  the  nature, 
value  and  situation  of  the  property  and  the  bearing  of  surrounding 
circumstances  on  its  security. 


OPINION 

OP     THE 

UNITED     STATES    SUPREME    COURT 

IN  .« 

PBESTON   v.  PBATHEE. 

DELIVERED    BY 

.    JUSTICE    KIKLD, 

At  October  Term,  1890.* 


The  plaintiffs  below,  the  defendants  in  error  here,  were 
citizens  of  Missouri,  and  for  many  years  have  been  co- 
partners, doing  business  at  Maryville,  in  that  State,  under 
the  name  of  the  Nodaway  Valley  Bank  of  Maryville.  The 
defendants  below  were  citizens  of  different  States,  one  of 
them  of  Michigan  and  the  others  of  Illinois,  and  for  a 
similar  period  have  been  engaged  in  business  as  bankers 
at  Chicago,  in  the  latter  State.  In  1873  the  plaintiffs 
opened  an  account  with  the  defendants,  which  continued 
until  the  spring  of  1883.  The  average  amount  of  de- 
posits by  them  with  the  defendants  each  year  during  this 
period  was  between  two  and  four  hundred  thousand  dol- 
lars. Interest  was  allowed  at  the  rate  of  two  and  one- 

*  Reported  in  137  U.  S.  604, 


half  per  cent  on  the  deposits  above  three  thousand  dollars, 
but  nothing  on  deposits  under  that  sum. 

On  the  7th  of  July,  1880,  the  plaintiffs  purchased  of  the 
defendants  four  per  cent  bonds  of  the  United  States  to 
the  nominal  amount  of  twelve  thousand  dollars  ;  but,  the 
bonds  being  at  a  premium  in  the  market,  the  plaintiffs 
paid  for  them,  including  the  accrued  interest  thereon, 
thirteen  thousand  and  five  dollars.  The  purchase  was 
made  upon  a  request  by  letter  from  the  plaintiffs  ;  and  all 
subsequent  communications  between  the  parties  respect- 
ing the  bonds,  and  the  conditions  upon  which  they  were 
to  be  held,  are  contained  in  their  correspondence.  The 
letter  directing  the  purchase  concluded  with  a  request 
that  the  defendants  send  to  the  plaintiffs  a  description 
and  the  number  of  the  bonds,  and  hold  the  same  as  a 
special  deposit.  In  the  subsequent  account  of  the  pur- 
chase rendered  by  the  defendants  the  plaintiffs  were  in- 
formed that  the  bonds  were  held  on  special  deposit  sub- 
ject to  their  order.  The  numbers  of  the  bonds  appear 
upon  the  bond  register  kept  by  the  defendants,  and  the 
bonds  remained  in  their  custody  until  some  time  between 
November,  1881,  and  November,  1882,  when  they  were 
stolen  and  disposed  of  by  their  assistant  cashier,  one  Ker, 
who  absconded  from  the  State  on  the  16th  of  January, 
1883.  The  present  action  was  brought  to  recover  their 
value. 

It  appeared  that  about  a  year  before  he  absconded, 
information  was  given  to  the  bank  that  some  one  in  its 
employ  was  speculating  on  the  Board  of  Trade  in  Chicago, 
and  an  inquiry  revealed  the  fact  that  Ker  was  that  per- 
son. Although  he  was  supposed  to  be  dependent  entirely 
on  his  salary,  and  although  he  had  free  access  to  the 
vaults  where  the  securities  of  the  bank,  including  these 
bonds,  were  deposited,  he  was  continued  in  the  service  of 
the  bank  until  the  theft  took  place. 
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At  the  trial  a  jury  was  waived  by  stipulation.  The 
court  found  special  findings  of  fact,  which  were  not  ex- 
cepted  to,  and  gave  judgment  for  the  plaintiffs.  29  Fed. 
Rep.  498.  To  review  this  judgment  the  defendants  took 
the  case  to  the  Supreme  Court  of  the  United  States  on 
writ  of  error. 

Mr.  JUSTICE  FIELD  delivered  the  opinion  of  the  court. 

By  the  defendants  it  was  contended  below  in  substance, 
and  the  contention  is  renewed  here,  that  the  bonds  being 
placed  with  them  on  special  deposit  for  safe-keeping, 
without  any  reward,  promised  or  implied,  they  were  gratui- 
tous bailees,  and  were  not  chargeable  for  the  loss  of  the 
bonds,  unless  the  same  resulted  from  their  gross  negli- 
gence, and  they  deny  that  any  such  negligence  is  imputa- 
ble  to  them. 

On  the  other  hand,  the  plaintiffs  contended  below,  and 
repeat  their  contention  here,  that,  assuming  that  the  de- 
fendants were  in  fact  simply  gratuitous  bailees  when  the 
bonds  were  deposited  with  them,  they  still  neglected  to 
keep  them  with  the  care  which  such  bailees  are  bound  to 
give  for  the  protection  of  property  placed  in  their  custody ; 
and  further,  that  subsequently  the  character  of  the  bail- 
ment was  changed  to  one  for  the  mutual  benefit  of  the 
parties. 

Much  of  the  argument  of  counsel  before  the  court,  and 
in  the  briefs  filed  by  them,  was  unnecessary — indeed,  was 
not  open  to  consideration — from  the  fact  that  the  case 
was  heard,  upon  stipulation  of  parties,  by  the  court  with- 
out the  intervention  of  a  jury,  and  its  special  findings 
cover  all  the  disputed  questions  of  fact.  There  is  in  the 
record  no  bill  of  exceptions  taken  to  rulings  in  the  prog- 
ress of  the  trial,  and  the  correctness  of  the  findings  upon 
the  evidence  is  not  open  to  our  consideration.  Kev.  Stat. 


§  700.  The  question  whether  the  facts  found  are  sufficient 
to  support  the  judgment  is  the  only  one  of  inquiry  here. 
Undoubtedly,  if  the  bonds  were  received  by  the  defend- 
ants for  safe-keeping,  without  compensation  to  them  in 
any  form,  but  exclusively  for  the  benefit  of  the  plaintiffs, 
the  only  obligation  resting  upon  them  was  to  exercise 
over  the  bonds  such  reasonable  care  as  men  of  common 
prudence  would  usually  bestow  for  the  protection  of  their 
own  property  of  a  similar  character.  No  one  taking  upon 
himself  a  duty  for  another  without  consideration  is  bound, 
either  in  law  or  morals,  to  do  more  than  a  man  of  that 
character  would  do  generally  for  himself  under  like  con- 
ditions. The  exercise  of  reasonable  care  is  in  all  such 
cases  the  dictate  of  good  faith.  An  utter  disregard  of  the 
property  of  the  bailor  would  be  an  act  of  bad  faith  to  him. 
But  what  will  constitute  such  reasonable  care  will  vary 
with  the  nature,  value  and  situation  of  the  property,  the 
general  protection  afforded  by  the  police  of  the  commu- 
nity against  violence  and  crime,  and  the  bearing  of  sur- 
rounding circumstances  upon  its  security.  The  care  usu- 
ally and  generally  deemed  necessary  in  the  community 
for  the  security  of  similar  property,  under  like  conditions, 
would  be  required  of  the  bailee  in  such  cases,  but  noth- 
ing more.  The  general  doctrine,  as  stated  by  text  writers 
and  in  judicial  decisions,  is  that  gratuitous  bailees  of  an- 
other's property  are  not  responsible  for  its  loss  unless 
guilty  of  gross  negligence  in  its  keeping.  But  gross  neg- 
ligence in  such  cases  is  nothing  more  than  a  failure  to  be- 
stow the  care  which  the  property  in  its  situation  demands  ; 
the  omission  of  the  reasonable  care  required  is  the  negli- 
gence which  creates  the  liability  ;  and  whether  this  existed 
is  a  question  of  fact  for  the  jury  to  determine,  or  by  the 
court  where  a  jury  is  waived.  See  Steamboat  New  World 
v.  King,  16  How.  469,  474,  475  ;  Railroad  Co.  v.  Lockwood, 
17  Wall.  357,  383  ;  Mihvaukee  <&  St.  Paul  Railway  v. 


Arms,  91  U.  S.  489,  494.  The  doctrine  of  exemption 
from  liability  in  such  cases  was  at  one  time  carried  so  far 
as  to  shield  the  bailees  from  the  fraudulent  acts  of  their 
own  employe's  and  officers,  though  their  employment  em- 
braced a  supervision  of  the  property,  such  acts  not  being 
deemed  within  the  scope  of  their  employment. 

Thus,  in  Foster  v.  Essex  Bank,  17  Mass.  479,  the  bank 
was,  in  such  a  case,  exonerated  from  liabilit}^  for  the  prop- 
erty entrusted  to  it,  which  had  been  fraudulently  appro- 
priated by  its  cashier,  the  Supreme  Judicial  Court  of 
Massachusetts  holding  that  he  had  acted  without  the  scope 
of  his  authority,  and,  therefore,  the  bank  was  not  liable 
for  his  acts  any  more  than  it  would  have  been  for  the  acts 
of  a  mere  stranger.  In  that  case  a  chest  containing  a 
quantity  of  gold  coin,  which  was  specified  in  an  accom- 
panying memorandum,  was  deposited  in  the  bank  for  safe- 
keeping, and  the  gold  was  fraudulently  taken  out  by  the 
cashier  of  the  bank  and  used.  It  was  held,  upon  the 
doctrine  stated,  that  the  bank  was  not  liable  to  the  deposi- 
tor for  the  value  of  the  gold  taken. 

In  the  subsequent  case  of  Smith  v.  First  Notional  Bank 
in  West-field,  99  Mass.  605,  611,  the  same  court  held  that 
the  gross  carelessness  which  would  charge  a  gratuitous 
bailee  for  the  loss  of  property  must  be  such  as  would  af- 
fect its  safe-keeping,  or  tend  to  its  loss,  implying  that 
liability  would  attach  to  the  bailee  in  such  cases,  and  to 
that  extent  qualifying  the  previous  decision. 

In  Scott  v.  National  Banff  of  Chester  Valley,  72  Penn. 
St.  471,  480,  the  Supreme  Court  of  Pennsylvania  asserted 
the  same  doctrine  as  that  in  the  Massachusetts  case,  hold- 
ing that  a  bank,  as  a  mere  depositary,  without  special  con- 
tract or  reward,  was  not  liable  for  the  loss  of  a  govern- 
ment bond  deposited  with  it  for  safe-keeping  and  after- 
wards stolen  by  one  of  its  clerks  or  tellers.  In  that  case 
it  was  stated  that  the  teller  was  suffered  to  remain  in  the 
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employment  of  the  bank  after  it  was  known  that  he  had 
dealt  once  or  twice  in  stocks,  but  this  fact  was  not  allowed 
to  control  the  decision,  on  the  ground  that  it  was  unknown 
to  the  officers  of  the  bank  that  the  teller  gambled  in  stocks 
until  after  he  had  absconded,  but  at  the  same  time  observ- 
ing that : 

"  No  officer  in  a  bank,  engaged  in  stock  .  gambling,  can 
be  safely  trusted,  and  the  evidence  of  this  is  found  in  the 
numerous  defaulters,  whose  peculations  have  been  discov- 
ered to  be  directly  traceable  to  this  species  of  gambling. 
A  cashier,  treasurer,  or  other  officer  having  the  custody  of 
funds,  thinks  he  sees  a  desirable  speculation,  and  takes 
the  funds  of  his  institution,  hoping  to  return  them  in- 
stantly, but  he  fails  in  his  venture,  or  success  tempts  him 
on ;  and  he  ventures  again  to  retrieve  his  loss,  or  increase 
his  gain,  and  again  and  again  he  ventures.  Thus  the  first 
step,  often  taken  without  a  criminal  intent,  is  the  fatal 
step,  which  ends  in  ruin  to  himself  and  to  those  whose 
confidence  he  has  betrayed." 

As  stated  above,  the  reasonable  care  which  persons 
should  take  of  property  entrusted  to  them  for  safe-keep- 
ing without  reward  will  necessarily  vary  with  its  nature, 
value  and  situation,  and  the  bearing  of  surrounding  cir- 
cumstances upon  its  security.  The  business  of  the  bailee 
will  necessarily  have  some  effect  upon  the  nature  of  the 
care  required  of  him,  as,  for  example,  in  the  case  of  bank- 
ers and  banking  institutions,  having  special  arrangements, 
by  vaults  and  other  guards,  to  protect  property  in  their 
custody.  Persons  therefore  depositing  valuable  articles 
with  them  expect  that  such  measures  will  be  taken  as  will 
ordinarily  secure  the  property  from  burglars  outside  and 
from  thieves  within,  and  that  whenever  ground  for  sus- 
picion arises  an  examination  will  be  made  by  them  to  see 
that  it  has  not  been  abstracted  or  tampered  with  ;  and  also 
that  they  will  employ  fit  men,  both  in  ability  and  integrity, 


for  the  discharge  of  their  duties,  and  remove  those  em- 
ployed whenever  found  wanting  in  either  of  these  par- 
ticulars. An  omission  of  such  measures  would  in  most 
cases  be  deemed  culpable  negligence,  so  gross  as  to  amount 
to  a  breach  of  good  faith,  and  constitute  a  fraud  upon  the 
depositor. 

It  was  this  view  of  the  duty  of  the  defendants  in  this 
case,  who  were  engaged  in  business  as  bankers,  and  the 
evidence  of  their  neglect,  upon  being  notified  of  the  specu- 
lations in  stocks  of  their  assistant  cashier  who  stole  the 
bonds,  to  make  the  necessary  examination  respecting  the 
securities  deposited  with  them,  or  to  remove  the  speculat- 
ing cashier,  which  led  the  court  to  its  conclusion  that  they 
were  guilty  of  gross  negligence.  It  was  shown  that  about 
a  year  before  the  assistant  cashier  absconded  the  defend- 
ant Kean,  who  was  the  chief  officer  of  the  banking  insti- 
tution, was  informed  that  there  was  some  one  in  the  bank 
speculating  on  the  Board  of  Trade  at  Chicago.  There- 
upon Kean  made  a  quiet  investigation,  and  the  facts  dis- 
covered by  him  pointed  to  Ker,  whom  he  accused  of 
speculating.  Ker  replied  that  he  had  made  a  few  trans- 
actions, but  was  doing  nothing  then  and  did  not  propose 
to  do  anything  more,  and  that  he  was  then  about  a  thou- 
sand dollars  ahead,  all  told.  It  was  not  known  that  Ker 
had  any  other  property  besides  his  salary.  His  position 
as  assistant  cashier  gave  him  access  to  the  funds  as  well 
as  the  securities  of  the  bank,  and  he  was  afterwards  kept 
in  his  position  without  any  effort  being  made  on  the  part 
of  the  defendants  to  verify  the  truth  of  his  statement,  or 
whether  he  had  attempted  to  appropriate  to  his  own  use 
the  property  of  others. 

Again,  about  two  months  before  Ker  absconded,  one  of 
the  defendants,  residing  at  Detroit,  received  an  anony- 
mous communication,  stating  that  some  one  connected 
with  the  bank  in  Chicago  was  speculating  on  the  Board  of 


8 

Trade.  He  thereupon  wrote  to  the  bank,  calling  atten- 
tion to  the  reported  speculation  of  some  of  its  employes, 
and  suggesting  inquiry  and  a  careful  examination  of  its 
securities  of  all  kinds.  On  receipt  of  this  communication 
Kean  told  Ker  what  he  had  heard,  and  asked  if  he  had 
again  been  speculating  on  the  Board  of  Trade.  Ker  re- 
plied that  he  had  made  some  deals  for  friends  in  Canada, 
but  the  transactions  were  ended.  The  defendants  then 
entered  upon  an  examination  of  their  books  and  securities, 
but  made  no  effort  to  ascertain  whether  the  special  de- 
posits had  been  disturbed.  Upon  this  subject  the  court 
below,  in  giving  its  decision,  P father  v.  Kean,  29  Fed. 
Rep.  498,  after  observing  that  the  defendants  knew  that 
Ker  had  been  engaged  in  business  which  was  hazardous 
and  that  his  means  were  scant,  and  after  commenting  upon 
the  demoralizing  effect  of  speculating  in  stocks  and  grain, 
as  seen  in  the  numerous  peculations,  embezzlements, 
forgeries  and  thefts  plainly  traceable  to  that  cause,  and 
the  free  access  by  Ker  to  valuable  securities,  which  were 
transferable  by  delivery,  easily  abstracted  and  converted, 
and  yet  his  being  allowed  to  retain  his  position  without 
any  effort  to  see  that  he  had  not  converted  to  his  own  use 
the  property  of  others,  or  that  his  statements  were  cor- 
rect, held  that  it  was  gross  negligence  in  the  defendants 
not  to  discharge  him  or  place  him  in  some  position  of  less 
responsibility.  In  this  conclusion  we  fully  concur. 

The  second  position  of  the  plaintiffs  is  also  well  taken, 
that,  assuming  the  defendants  were  gratuitous  bailees  at 
the  time  the  bonds  were  placed  with  them,  the  character 
of  the  bailment  was  subsequently  changed  to  one  for  the 
mutual  benefit  of  the  parties.  It  appears  from  the  find- 
ings that  the  plaintiffs,  subsequently  to  their  deposit,  had 
repeatedly  asked  for  a  discount  of  their  notes  by  the  de- 
fendants, offering  the  latter  the  bonds  deposited  with  them 
as  collateral,  and  that  such  discounts  were  made.  When 


the  notes  thus  secured  were  paid,  and  the  defendants 
called  upon  the  plaintiffs  to  know  what  they  should  do 
with  the  bonds,  they  were  informed  that  they  were  to  hold 
them  for  the  plaintiffs'  use  as  previously.  The  plaintiffs 
had  already  written  to  the  defendants  that  they  desired  to 
keep  the  bonds  for  an  emergency,  and  also  that  they 
wished  at  times  to  overdraw  their  account,  and  that  they 
would  consider  the  bonds  as  security  for  such  overdrafts. 
From  these  facts  the  court  was  of  opinion  that  the  bonds 
were  held  by  the  defendants  as  collateral  to  meet  any  sums 
which  the  plaintiffs  might  overdraw;  and  the  accounts 
show  that  they  did  subsequently  overdraw  in  numerous 
instances. 

The  deposit,  by  its  change  from  a  gratuitous  bailment 
to  a  security  for  loans,  became  a  bailment  for  the  mutual 
benefit  of  both  parties,  that  is  to  say,  both  were  interested 
in  the  transactions.  For  the  bailor  it  obtained  the  loans, 
and  to  that  extent  was  to  his  advantage  ;.  and  to  the  bailee 
it  secured  the  payment  of  the  loans,  and  that  was  to  his 
advantage  also.  The  bailee  was  therefore  required,  for 
the  protection  of  the  bonds,  to  give  such  care  as  a  prudent 
owner  would  extend  to  his  own  property  of  a  similar  kind, 
being  in  that  respect  under  an  obligation  of  a  more  strin- 
gent character  than  that  of  a  gratuitous  bailee,  but  differ- 
ing from  him  in  that  he  thereby  became  liable  for  the  loss 
of  the  property  if  caused  by  his  neglect,  though  not  amount- 
ing to  gross  negligence. 

Two  cases  cited  by  counsel,  one  from  the  Court  of  Ap- 
peals of  Maryland  and  the  other  from  the  Court  of  Ap- 
peals of  New  York,  declare  and  illustrate  the  relation  of 
parties  under  conditions  similar  to  those  of  the  parties  be- 
fore us. 

In  the  case  from  Maryland,  Third  National  Bank  v. 
Boyd,  44  Maryland,  47,  it  appeared  that  a  firm  by  the 
name  of  William  A.  Boyd  &  Co.  was  a  large  customer  of 
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the  Third  National  Bank  of  Baltimore,  and  on  the  5th  of 
February,  1866,  was  indebted  to  it  in  about  $5,000.  Sub- 
sequently, the  senior  member  of  the  firm,  pursuant  to  an 
agreement  between  him  and  the  president  of  the  bank, 
deposited  with  the  bank  certain  bonds  and  stocks  as  col- 
lateral security  for  the  payment  of  all  obligations  of  him- 
self and  of  the  firm  then  existing  or  that  might  be  incurred 
thereafter,  with  the  understanding  that  the  right  to  sell 
the  collaterals  in  satisfaction  of  such  obligations  was  vested 
in  the  officers  of  the  bank.  Some  of  the  bonds  were  sub- 
sequently withdrawn  and  others  deposited  in  their  place. 
While  these  collaterals  were  with  the  bank  the  firm  kept 
a  deposit  account,  having  an  average  of  about  $4,000,  and 
from  time  to  time,  as  it  needed,  obtained  on  the  security 
of  the  collaterals  discounts  ranging  from  three  to  fifteen 
thousand  dollars.  The  firm  wras  not  indebted  to  the  bank 
subsequently  to  July,  1872,  when  it  paid  its  last  indebted- 
ness; the  bonds,  however,  were  not  then  withdrawn,  but 
left  in  the  bank  under  the  original  agreement.  In  August, 
1872,  the  bank  was  entered  by  burglars  and  certain  of  the 
bonds  were  stolen.  In  an  action  by  the  senior  partner 
against  the  bank  to  recover  the  value  of  the  bonds  stolen, 
it  was  held :  "  First.  That  the  contract  entered  into  by 
the  bank  was  not  a  mere  gratuitous  bailment.  .  .  . 
Third.  That  the  original  contract  of  bailment  being  valid 
and  binding,  the  obligation  of  the  bank  for  the  safe  custody 
of  the  deposit  did  not  cease  when  the  plaintiff's  debt  had 
been  paid.  Fourth.  That  the  defendant  was  responsible 
if  the  bonds  were  stolen  in  consequence  of  its  failure  to 
exercise  such  care  and  diligence  in  their  custody  and  keep- 
ing as,  at  the  time,  banks  of  common  prudence  in  like 
situation  and  business  usually  bestowed  in  the  custody 
and  keeping  of  similar  property  belonging  to  themselves ; 
that  the  care  and  diligence  ought  to  have  been  such  as 
was  properly  adapted  to  the  preservation  and  protection 
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of  the  property,  and  should  have  been  proportioned  to  the 
consequence  likely  to  arise  from  any  improvidence  on  the 
part  of  the  defendant.  Fifth.  That  the  proper  measure  of 
damages  was  the  market  value  of  the  bonds  at  the  time 
they  were  stolen.  Whether  due  care  and  diligence  have 
been  exercised  by  a  bank  in  the  custody  of  bonds  de- 
posited with  it  as  collateral  security,  is  a  question  of  fact 
exclusively  within  the  province  of  the  jury  to  decide." 

In  the  case  from  New  York,  Cutting  v.  Marlor,  78  N.  Y. 
454,  it  appeared  that  the  defendant,  as  collateral  security 
for  a  loan  made  to  him  by  a  bank,  delivered  to  it  certain 
securities,  which  were  taken  and  converted  by  the  presi- 
dent to  his  own  use.  In  an  action  by  the  receiver  of  the 
bank  to  recover  the  amount  loaned  it  was  found  that  the 
trustees  of  the  bank  left  the  entire  management  of  its  busi- 
ness with  the  president  and  an  assistant,  styled  manager  ; 
that  they  received  the  statements  of  the  president  without 
question  or  examination ;  that  they  had  no  meetings  pur- 
suant to  the  by-laws,  and  made  no  examination  of  the 
securities,  and  exercised  no  care  or  diligence  in  regard  to 
them ;  also,  that  the  president  had  been  in  the  habit  of 
abstracting  securities  and  using  them  in  his  private  busi- 
ness, most  of  them  being  returned  when  called  for ;  and 
that  the  manager,  who  had  knowledge  of  this  habit,  did 
not  take  any  means  to  prevent  it,  nor  did  he  notify  the 
trustees.  It  was  held  that  the  bank  was  chargeable  with 
negligence,  and  that  the  defendant  was  entitled  to  counter- 
claim the  value  of  the  securities ;  that  the  bailment  was 
for  the  mutual  benefit  of  the  parties ;  that  the  bailee  was 
bound,  for  the  protection  of  the  property,  to  exercise  ordi- 
nary care,  and  was  liable  for  negligence  affecting  the  safety 
of  the  collaterals,  distinguishing  the  case  from  the  liability 
of  a  gratuitous  bailee,  which  arises  only  where  there  has 
been  gross  negligence  on  his  part. 

It  follows,  therefore,  that  whether  we  regard  the  de- 
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fendants  as  gratuitous  bailees  in  the  first  instance,  or  as 
afterwards  becoming  bailees  for  the  mutual  benefit  of  both 
parties,  they  were  liable  for  the  loss  of  the  bonds  deposited 
with  them.  And  the  measure  of  the  recovery  was  the  value 
of  the  bonds  at  the  time  they  were  stolen. 

Judgment  affirmed. 


The  tide-lands  which  passed  to  California  on  its  admission  as  a  State 
into  the  Union  were  not  those  occasionally  affected  by  the  tide, 
but  those  over  which  the  tide-water  flowed  so  continuously  as  to 
prevent  their  use  and  occupation. 

Doubtful  whether  any  lands  within  the  limits  of  the  pueblo  of  San 
Francisco  could  be  considered  as  tide-lauds ;  but  whether  they  were 
or  not,  the  duty  and  the  power  of  the  United  States  under  the 
treaty,  to  protect  the  claims  of  the  city  of  San  Francisco  as  suc- 
cessor to  the  pueblo,  were  superior  to  any  subsequently  acquired 
rights  or  claims  of  California  over  tide-lands. 


OPINION 


UNITED    STATES    SUPREME    COURT 

IN 

SAN  FRANCISCO  CITY  AND  COUNTY 

v. 
LE  EOY  et  al. 


DELIVERED    BY 

JUSTICE: 

At  October  Term,  1890.* 


THIS  was  a  suit  in  equity  against  the  city  and  county 
of  San  Francisco,  a  municipal  corporation  of  California, 
to  quiet  the  title  of  the  plaintiffs  below,  the  defendants  in 
error  here,  to  certain  real  property  within  the  limits  of 
that  municipality,  against  the  alleged  claim  of  the  cor- 
poration to  an  adverse  estate  therein.  The  plaintiffs 
were  citizens  of  France.  The  defendant,  as  a  corporation 
of  California,  must  be  treated,  for  purposes  of  jurisdiction, 
as  a  citizen  of  that  State. 

*  Reported  in  138  U.  S.  656. 


The  bill  alleged  that  the  plaintiffs  were  seized  and  pos- 
sessed in  fee  simple  absolute  of  certain  real  property  in 
the  city  and  county  of  San  Francisco,  which  was  particu- 
larly described,  and  that  they  and  their  predecessors  had 
been  thus  seized  and  possessed  for  more  than  ten  years ; 
that  the  defendant  set  up  some  claim  of  title  to  the  prop- 
erty, or  to  some  portion  thereof,  adversely  to  the  plain- 
tiffs, which  claim  was  without  right  or  justice  and  un- 
founded in  law  or  equity,  and  had  assumed  to  make 
surveys  within  the  limits  of  the  land ;  mark  out  lines  of 
streets ;  subdivide  a  portion  of  the  property  into  lots ; 
and  make  a  map  thereof ;  and  that  it  threatened  to  sell 
such  subdivisions  and  lots  and  open  such  streets,  and  in 
divers  other  ways  assumed  to  exercise  acts  of  ownership 
over  the  property,  to  the  slandering  and  disquieting  of 
plaintiffs'  title,  the  depreciation  of  its  market  value,  and 
the  hindrance  and  prevention  of  its  sale  or  use,  to  the 
manifest  injury,  loss  and  detriment  of  the  plaintiffs. 

They  further  averred  that  they  deraigned  title  to  all 
but  a  small  portion  of  the  property,  by  divers  mesne  con- 
veyances from  William  J.  Shaw,  who,  on  the-  28th  of 
March,  1861,  commenced  a  suit  in  the  District  Court  of 
the  Twelfth  Judicial  District  in  and  for  the  said  city  and 
county  of  San  Francisco,  against  the  defendant  herein,  to 
quiet  his  title  to  the  land  described  in  his  complaint  in 
that  suit ;  that  the  claim  of  the  defendant  might  be  de- 
termined and  the  title  of  the  plaintiff  therein  (the  said 
Shaw)  be  established  and  declared  valid,  and  that  it  might 
be  decided  that  the  defendant  had  no  title,  claim  and 
interest  in  the  land ;  that  the  said  defendant  was  served 
with  summons  and  appeared  by  attorney,  and  such  pro- 
ceedings were  afterwards  had  in  the  suit  that  on  the  5th 
of  February,  1862,  the  court  entered  its  final  judgment 
and  decree  therein,  whereby  it  adjudged  that  the  claim 
of  the  defendant  to  the  premises  was  invalid  and  void, 
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that  the  title  of  the  plaintiff  therein  was  valid  and  suf- 
ficient as  against  the  defendant  and  against  all  persons 
claiming  through  or  under  the  defendant,  and  that  all 
such  persons  should  be  forever  barred  and  restrained 
from  asserting  any  estate  or  title  or  interest  in  the  prem- 
ises or  any  part  thereof ;  that  the  said  judgment  and 
decree  in  favor  of  Mr.  Shaw  still  remained  in  full  force, 
never  having  been  appealed  from,  reversed  or  vacated ; 
and  they  insisted  that  by  it  the  defendant  was  estopped 
from  claiming  or  pretending  to  any  right,  title  or  interest 
in  the  lands  therein  described. 

The  plaintiffs,  therefore,  prayed  that  the  defendant 
might  answer  the  bill  and  set  forth  whatever  right,  title 
or  interest  it  might  have  in  the  real  property  in  relation 
to  which  the  bill  was  filed,  or  in  any  part  thereof,  to  the 
end  that  the  court  might  determine  upon  its  validity  and 
that  it  might  be  adjudged  and  decreed  that  the  plaintiffs 
were  the  owners  of  the  property  and  that  the  defendant 
had  no  right,  title  or  interest  therein  either  in  law  or 
equity. 

The  defendant  appeared  by  its  attorney  and  filed  its 
answer,  in  which  it  denied  upon  information  and  belief 
the  allegations  of  the  bill,  and  averred  in  like  manner 
that  the  defendant  was  and  had  been  for  more  than  ten 
years  last  past  continuously  the  owner  in  fee  and  pos- 
sessed of  the  described  premises. 

The  answer  also  averred,  in  the  same  way,  that  the 
plaintiffs  ought  not  to  maintain  the  suit,  because  neither 
they  nor  their  predecessor  or  grantors,  or  any  of  them, 
were  seized  or  possessed  of  the  premises  or  any  part 
thereof  within  five  years  next  before  the  filing  of  theh\ 
bill ;  but,  on  the  contrary,  that  the  defendant  had  been 
during  all  that  time  in  the  complete,  open  and  notorious 
possession  of  the  premises,  claiming  title  to  them  in  good 
faith  and  adversely  to  the  whole  world. 


A  general  replication  to  the  answer  having  been  filed, 
proofs  were  taken,  and  upon  the  pleadings  and  proofs  a 
decree  was  passed  for  the  plaintiffs,  adjudging  that  the 
plaintiffs  were  then,  and  had  been  since  the  26th  of  October, 
1883,  the  day  on  which  the  bill  was  filed,  the  owners  and 
seized  in  fee  simple  of  the  premises  described  in  the  com- 
plaint, and  that  the  defendant  had  no  estate,  right,  title 
or  interest  therein,  or  to  any  part  thereof,  and  adjudging 
that  the  defendant  and  all  persons  claiming  under  it  be 
forever  barred  and  enjoined  from  asserting  any  right  or 
interest  in  the  premises. 

From  this  decree  an  appeal  was  taken  to  this  court  by 
the  defendant.  Before  the  decree  was  entered  one  of  the 
plaintiffs,  Victor  Le  Boy,  died,  and  his  title  and  interest 
in  the  premises  described  in  the  bill  of  complaint  passed 
to  Rene  de  Tocqueville,  who  is  a  citizen  of  the  Republic 
of  France,  and  by  consent  of  counsel  he  was  substituted 
in  the  place  of  the  deceased  as  a  party  plaintiff. 

ME.  JUSTICE  FIELD,  after  making  the  above  statement, 
delivered  the  opinion  of  the  court. 

It  was  conceded  in  the  court  below  that  the  premises,  to 
remove  the  cloud  from  which  the  present  bill  is  filed,  were 
at  the  time  "  pueblo  lands "  of  San  Francisco ;  that  is, 
that  they  were  part  of  the  lands  claimed  by  the  city  as 
successor  of  a  Mexican  pueblo  of  that  name  ;  that  they 
are  within  the  limits  of  the  city  of  San  Francisco  as  pre- 
scribed by  the  charter  of  1851,  and  are  within  the  four 
square  leagues  described  in  the  decree  of  the  United 
States  Circuit  Court  for  the  District  of  California,  entered 
May  18,  1865,  by  which  the  claim  of  the  city  as  such  suc- 
cessor was  confirmed  and  its  boundaries  established,  and 
also  within  the  lines  of  the  patent  of  the  United  States 
for  the  pueblo  lands,  issued  to  the  city  in  1884. 


It  was  also  stipulated  that  the  decree  of  the  Circuit 
Court  and  the  patent  of  the  United  States  should  be  con- 
sidered as  in  evidence,  and  that  all  the  statutes  of  Cali- 
fornia and  of  the  United  States  affecting  the  pueblo  lands 
of  San  Francisco  might  be  referred  to,  in  the  consider- 
ation of  the  case,  as  though  formally  introduced  in  evi- 
dence. 

The  plaintiffs  in  their  bill  rely  principally  upon  the  de- 
cree of  the  District  Court  for  the  Twelfth  Judicial  Dis- 
trict of  the  State,  in  the  case  brought  by  William  J.  Shaw 
to  quiet  his  title  against  the  claim  of  the  defendant  herein, 
contending  that  the  title  of  Shaw,  through  whom  they  de- 
raign  their  interest,  was  thereby  adjudged  to  be  valid  as 
against  the  defendant  and  parties  deriving  title  under  the 
defendant,  and  that  they  are  estopped  from  asserting 
against  that  decree  any  title  or  interest  in  the  premises. 
The  decree  was  rendered  upon  a  disclaimer  of  the  city 
and  county  of  San  Francisco,  by  its  attorney,  that  it  had 
any  right,  title  or  interest  in  the  premises  described  in 
the  complaint,  or  any  part  thereof,  at  the  commencement 
of  the  suit,  and  its  consent  that  the  plaintiff  might  take 
judgment  therein  in  accordance  with  his  prayer.  What- 
ever authority  the  attorney  of  the  city  and  county  may 
have  had  to  conduct  its  ordinary  litigation,  he  had  none 
to  relinquish  rights  reserved  for  the  benefit  of  the  public 
by  the  Yan  Ness  ordinance  ;  and  the  property  in  that  case 
was  claimed,  as  will  be  afterwards  seen,  under  that  ordi- 
nance alone.  The  city  and  county  of  San  Francisco  had 
previously  succeeded  to  all  the  rights  of  property,  and 
become  subject  to  all  the  liabilities,  of  the  city.  Act  of 
April  19,  1856,  consolidating  the  government  of  the  city 
and  county  of  San  Francisco.  Sess.  Laws  1856,  c.  125, 
p.  145. 

The  plaintiffs  did  not,  however,  on  the  hearing,  rely 
principally,  or  to  any  great  extent,  upon  any  estoppel  by 
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that  decree,  but  endeavored  to  establish  their  claim  of 
title  by  conveyances  from  former  occupants  of  different 
parcels  of  land,  known  as  the  "Kissling  tract,"  and  the 
"  Thorne  and  Center  tract,"  and  of  the  rights  enuring  to 
the  occupants  under  what  is  known,  from  its  reputed  au- 
thor, as  the  Van  Ness  ordinance,  the  object  of  which  was 
to  settle  and  quiet  the  title  of  persons  in  possession  of 
lands  in  the  city  of  San  Francisco ;  and  under  the  act  of 
the  legislature  of  the  State  of  California,  passed  in  March, 
1858,  ratifying  and  confirming  the  ordinance  ;  and  under 
the  act  of  Congress  relinquishing  and  granting  to  the  city 
all  the  interest  of  the  United  States  to  lands  within  the 
corporate  limits  of  the  act  of  1851  in  trust  for  the  uses 
and  purposes  of  that  ordinance.  They  also  claimed  the 
benefit  of  a  deed  of  the  tide-land  commissioners  of  the 
State  to  Eugene  L.  Sullivan,  one  of  the  grantors  of  Wil- 
liam J.  Shaw,  dated  December  3,  1870,  which  purported, 
for  the  consideration  of  $352.80,  to  release  to  the  grantee 
the  right,  title  and  interest  of  the  State  of  California  to 
the  premises  therein  described. 

The  testimony,  documentary  and  otherwise,  produced  in 
the  case,  gives  a  very  clear  as  well  as  accurate  account  of 
the  origin,  nature  and  extent  of  the  title  claimed  by  the 
city  of  San  Francisco,  or  the  city  and  county  of  San  Fran- 
cisco, to  its  municipal  lands,  as  successors  to  the  rights  of 
the  former  pueblo.  This  history  has  been  related  in  sev- 
eral cases  in  this  court,  notably  in  Trenouth  v.  San  Fran- 
cisco, 100  U.  S.  251 ;  Palmer  v.  Low,  98  U.  S.  1 ;  Grisar 
v.  McDowell,  6  Wall.  363 ;  and  Townsend  v.  Greeley,  5 
Wall.  326.  A  brief  statement  of  the  principal  facts  only 
will  be  necessary  to  an  intelligent  disposition  of  the  ques- 
tions presented  for  consideration. 

When  California  was  occupied  by  the  forces  of  the 
United  States  in  1846  there  was  a  Mexican  pueblo  at  San 
Francisco,  that  is,  a  settlement  or  town  under  the  Mexi- 


can  government,  with  alcaldes  and  other  officers,  for  the 
administration  of  its  municipal  affairs.  It  was  the  law  of 
Mexico  that  pueblos  or  towns,  when  once  recognized  by 
public  authority,  became  entitled,  for  their  benefit  and 
that  of  their  inhabitants,  to  the  use  of  lands  constituting 
the  sight  of  such  pueblos  or  towns,  and  adjoining  terri- 
tory, to  the  extent  of  four  square  leagues,  to  be  measured 
off  and  assigned  to  them  by  officers  of  the  government. 
Townsend  v.  Greeley,  5  Wall.  326,  336.  Under  those  laws 
the  pueblo  of  San  Francisco  asserted  a  claim  to  four 
square  leagues,  to  be  measured  off  from  the  northern  por- 
tion of  the  peninsula  on  which  the  present  city  is  situated. 
The  alcaldes,  or  officers  of  the  town,  under  the  Mexican 
government,  exercised  the  power  of  distributing  the  lands 
in  small  parcels  to  the  inhabitants,  for  building,  cultiva- 
tion and  other  uses,  the  remainder  being  generally  held  for 
commons  and  other  public  purposes.  When  our  forces 
took  possession  of  San  Francisco  citizens  of  the  United 
States  were  appointed  by  the  naval  and  military  com- 
manders to  act  in  the  place  of  the  Mexican  officers  of  the 
pueblo,  and  they  exercised  a  like  authority,  which  they 
supposed  was  invested  in  them,  in  making  various  grants 
of  land  in  the  city.  Many  persons  then  there,  and  many 
who  subsequently  settled  in  California,  disputed  such  au- 
thority, and  took  up  and  occupied  any  land  which  they 
found  vacant  within  the  limits  of  the  pueblo.  The  natu- 
ral consequence  followed — confusion  and  uncertainty  in 
the  titles  in  the  city  for  some  years  after  the  acquisition 
of  the  country. 

In  April,  1850,  San  Francisco  was  incorporated  by  the 
state  government  as  a  city.  She  at  once  claimed  the  lands 
of  the  pueblo  as  its  successor,  and,  after  the  Board  of 
Land  Commissioners  to  settle  private  land  claims  in  Cali- 
fornia was  created  by  act  of  Congress  in  March,  1851, 
prosecuted  her  claim  to  this  land  for  confirmation.  9 
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Stat.  c.  41,  p.  631.  In  December,  1854,  that  board  con- 
firmed her  claim  to  a  portion  of  the  four  square  leagues 
and  denied  it  for  the  balance.  The  city  appealed  to  the 
District  Court  of  the  United  States  from  that  decision, 
and  the  appeal  remained  there  for  some  years  undisposed 
of.  In  September,  1864,  the  case  was  transferred  from 
that  court  to  the  Circuit  Court  of  the  United  States,  under 
the  authority  of  the  act  of  Congress  to  expedite  the  set- 
tling of  titles  to  lands  in  the  State  of  California,  13  Stat.  333, 
c.  194,  §  4  ;  and  in  October  following  its  claim  was  con- 
firmed to  four  square  leagues,  subject  to  certain  reserva- 
tions. The  decree  of  final  confirmation,  in  its  present 
form,  was  not  entered  until  the  18th  of  May,  1865.  That 
decree  confirmed  the  claim  of  the  city  to  a  tract  of  land 
embracing  so  much  of  the  upper  portion  of  the  peninsula 
which  is  situated  above  the  ordinary  high-water  mark  of 
1846,  as  would  contain  an  area  of  four  square  leagues, 
the  tract  being  bounded  on  the  north  and  east  by  the  bay 
of  San  Francisco,  on  the  west  by  the  Pacific  Ocean,  and 
on  the  south  by  a  due  east  and  west  line  drawn  so  as  to 
include  the  area  designated,  subject  to  certain  deductions 
which  it  is  unnecessary  to  mention  here.  The  confirma- 
tion was  to  San  Francisco  in  trust  for  the  benefit  of  lot- 
holders  under  grants  from  the  pueblo,  town  or  city  of  San 
Francisco,  or  other  competent  authority,  and  as  to  any 
residue  in  trust  for  the  benefit  of  the  inhabitants  of  the 
city. 

In  April,  1851,  the  charter  of  San  Francisco  was  re- 
pealed and  a  new  charter  adopted.  Pending  the  appeal 
of  the  pueblo  claim  in  the  United  States  District  Court 
the  Van  Ness  ordinance,  above  mentioned,  was  passed  by 
the  common  council  of  the  city,  by  which  the  city  relin- 
quished and  granted  all  its  right  and  claim  to  land  within 
its  corporate  limits  as  defined  by  its  charter  of  1851,  with 
certain  exceptions,  to  parties  in  the  actual  possession 
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thereof  by  themselves  or  tenants  on  or  before  the  first  of 
January,  1855  ;  provided  such  possession  was  continued 
up  to  the  time  of  the  introduction  of  the  ordinance  into 
the  common  council,  which  was  in  June,  1855,  or,  if  in- 
terrupted by  an  intruder  or  trespasser,  had  been  or  might 
be  recovered  by  legal  process  ;  and  it  declared  that  for 
the  purposes  contemplated  by  the  ordinance  persons 
should  be  deemed  possessors  who  held  titles  to  land  within 
those  limits  by  virtue  of  a  grant  made  by  any  ayuntami- 
ento,  town  council,  alcalde  or  justice  of  the  peace  of 
the  former  pueblo  before  the  7th  of  July,  1846,  or  by 
virtue  of  a  grant  subsequently  made  by  the  authorities, 
within  certain  limits  of  the  city  previous  to  its  incorpora- 
tion by  the  State,  provided  the  grant,  or  a  material  portion 
of  it,  had  been  recorded  in  a  proper  book  of  records  in 
the  control  of  the  recorder  of  the  county  previous  to 
April  3,  1851.  The  city,  among  other  things,  reserved 
from  the  grant  all  the  lots  which  it  then  occupied  or  had 
set  apart  for  public  squares,  streets,  and  sites  for  school 
houses,  city  hall,  and  other  buildings  belonging  to  the 
corporation,  but  what  lots  or  parcels  were  thus  occupied 
or  set  apart  does  not  appear. 

Subsequently,  in  March,  1858,  the  legislature  of  the 
State  ratified  and  confirmed  this  ordinance,  (Stats,  of  Cal. 
of  1858,  c.  66,  p.  52,)  and  by  the  fifth  section  of  the  act 
of  Congress  to  expedite  the  settlement  of  titles  to  lands 
in  the  State  of  California,  the  right  and  title  of  the  United 
States  to  the  lands  claimed  within  the  corporate  limits  of 
the  charter  of  1851  were  relinquished  and  granted  to  the 
city  and  its  successors  for  the  uses  and  purposes  specified 
in  that  ordinance.  13  Stat.  333,  c.  194,  §  5. 

Notwithstanding  the  title  to  the  lands  within  the  limits 
of  the  charter  of  1851  was  thus  settled,  the  appeal  from 
the  decree  of  the  Board  of  Land  Commissioners  was 
prosecuted  both  by  the  city  and  the  United  States — by  the 
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city  from  so  much  of  the  decree  as  included  in  the  esti- 
mate of  the  quantity  of  the  land  confirmed,  the  reserva- 
tions made — and  by  the  United  States  from  the  whole 
decree. 

Whilst  these  appeals  were  pending,  Congress  passed  the 
act  of  March  8,  1866,  to  quiet  the  title  to  the  land  within 
the  city  limits.  14  Stat.,  c.  13,  p.  4.  At  that  time  the 
limits  of  the  city  were  coincident  with  those  of  the  county, 
and  embraced  the  whole  of  the  four  square  leagues  con- 
firmed. By  that  act  all  the  right  and  title  of  the  United 
States  to  the  land  covered  by  the  decree  of  the  Circuit 
Court  were  relinquished  and  granted  to  the  city,  and  the 
claim  to  the  land  was  confirmed,  subject,  however,  to  certain 
reservations  and  exceptions,  and  in  trust  that  all  land  not 
previously  granted  to  the  city  should  be  disposed  of  and 
conveyed  by  the  city  to  the  parties  in  the  l>ona  fide  actual 
possession  thereof,  by  themselves  or  tenants,  on  the  pas- 
sage of  the  act,  in  such  quantities  and  on  such  terms  and 
conditions  as  the  legislature  of  the  State  of  California 
might  prescribe,  excepting  such  parcels  as  might  be  re- 
served and  set  apart  by  ordinance  of  the  city  for  public 
uses.  In  consequence  of  this  act  the  appeals  pending 
were  dismissed.  Townsend  v.  Greeley,  5  Wall.  326.  The 
title  of  the  city,  therefore,  rests  upon  the  decree  of  the 
court  recognizing  its  title  to  the  four  square  leagues,  and 
establishing  the  boundaries,  and  the  confirmatory  acts  of 
Congress.  -  Grisar  v.  McDowell,  6  Wall.  363. 

The  trust  upon  which  the  city  held  the  municipal  lands 
it  had  acquired  as  successor  of  the  Mexican  pueblo,  as 
declared  in  the  decree  of  confirmation,  was  a  public  and 
municipal  trust,  to  be  exercised  chiefly  in  the  distribution 
of  the  lands  to  occupants  and  settlers  and  in  the  use  of 
the  remainder  for  the  public  purposes  of  the  city ;  and 
the  exercise  was  subject  to  the  supervision  and  control  of 
the  legislative  authority  either  of  the  State  or  of  the 
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United  States,  and  it  does  not  matter  which,  inasmuch  as 
its  exercise,  as  directed  by  the  Van  Ness  ordinance,  was 
authorized  both  by  the  legislature  of  the  State  and  the 
act  of  the  Congress  of  the  United  States.  The  purpose 
of  the  ordinance,  as  indicated  in  its  title,  as  well  as  in  its 
several  provisions,  was  to  settle  and  quiet  titles  to  lands 
in  the  city  of  San  Francisco.  The  settlement  which  it 
made  was  by  a  recognition  of  certain  previous  grants  of 
the  city  or  of  its  officers  and  the  transfer  of  its  title  to 
those  who  had  occupied  the  lands  in  good  faith  during 
certain  periods.  As  held  by  the  Supreme  Court  of  Cal- 
ifornia, in  its  elaborate  and  exhaustive  examination  of  the 
law  respecting  the  property  rights  of  Mexican  pueblos,  in 
Hart  v.  J3urnettt  15  California,  530,  612,  the  ordinance 
was  justified  by  a  policy  which  was  analogous  to  the  laws 
and  purposes  which  gave  existence  to  the  rights  of  the 
pueblo.  Section  two  of  an  order  of  the  common  council, 
passed  on  the  16th  of  October,  1856,  which  was  ratified 
by  the  same  legislative  act  of  the  State  which  confirmed 
the  Yan  Ness  ordinance,  provides  that  the  grant  or  re- 
linquishment  of  title  made  by  that  ordinance  in  favor  of 
the  several  possessors  of  the  land  should  take  effect  as 
fully  and  completely  for  the  purpose  of  transferring  the 
city's  interest,  and  for  all  other  purposes  whatsoever,  as 
if  deeds  of  release  and  quit-claim  had  been  duly  executed 
and  delivered  to  the  parties  individually  and  byname,  and 
that  no  further  conveyance  or  act  should  be  necessary  to 
invest  such  possessors  with  the  interest,  title,  rights  and 
benefits  which  the  ordinance  intended  or  purported  to 
transfer  and  convey. 

The  claims  of  the  grantors  of  the  plaintiffs  to  the  title 
to  the  lands,  through  conveyances  from  Kissling,  and 
from  Thome  and  Center,  are  fully  sustained  by  the  evi- 
dence. Kissling  settled  upon  a  parcel  of  the  land  in  re- 
lation to  which  this  suit  is  brought,  in  March,  1849.  He 
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was  at  the  time  a  native  of  Denmark,  but  had  declared 
his  intention  to  become  an  American  citizen,  and  in  the 
notice  which  he  recorded  of  his  claim  he  represented  it 
as  a  preemption  right  to  one  hundred  and  sixty  acres  of 
land  in  the  district  of  San  Francisco..  That  claim  of 
itself  was  of  no  value  whatever,  as  the  lands  were  not 
subject  to  preemption,  not  being  lands  of  the  United 
States,  nor  would  they  have  been  even  if  owned  by  the 
United  States,  except  under  the  town -site  act,  because 
they  were  within  the  limits  of  what  was  then  a  town  ;  but 
a  large  portion  of  the  tract  thus  taken  up  was  fenced  in 
by  Kissling,  occupied  by  him,  and  a  portion  of  it  culti- 
vated. His  occupation  was  continuous  during  the  whole 
period  required  by  the  ordinance  to  enable  him  to  have 
the  benefit  of  the  transfer  it  made.  He,  therefore,  ac- 
quired as  complete  a  title  in  the  interest  which  the  city 
then  held  in  the  property  as  it  was  possible  for  the  city  to 
convey,  under  the  Van  Ness  ordinance  and  the  confirm- 
atory legislation  of  the  State  and  the  United  States. 

The  same  may  be  said  of  the  claim  taken  up  by  Thorne 
and  Center  on  the  5th  of  August,  1850,  and  which  pur- 
ported to  cover  sixty  acres.  Of  itself,  it  was,  like  the 
other,  of  no  validity  and  conferred  no  rights,  for  the  land 
was  not  public  land  open  to  acquisition  in  that  way.  But 
these  parties  enclosed  the  land,  occupied  and  cultivated 
it,  and  exercised  acts  of  ownership  over  it,  until  the  15th 
of  July,  1854,  when  they  sold  four  and  one-half  acres  of 
it  to  one  Charles  V.  Stewart.  They  continued,  however, 
to  exercise  ownership  over  the  residue  during  all  the  period 
required  by  the  Van  Ness  ordinance  to  obtain  its  benefits 
and  the  transfer  of  title  from  the  city.  As  to  the  four 
and  one-half  acres  sold,  the  grantee  continued  in  the  pos- 
session and  use  of  that  portion  also,  during  the  period 
required  by  the  ordinance. 

The  title  to  the  lands  thus  claimed  by  Kissling,  and  by 
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Thorne  and  Center,  and  by  Stewart  as  a  purchaser  from 
them  of  four  and  a  half  acres,  became,  by  operation  of 
that  ordinance  and  the  confirmatory  legislation  mentioned, 
vested  in  those  parties,  and  by  their  conveyance  passed 
to  William  J.  Shaw,  and  was  by  him  conveyed  to  Eugene 
L.  Sullivan,  and  thence  to  the  plaintiffs  in  this  suit.  All 
the  right,  title,  and  interest  which  the  city  held,  and  which 
could  be  conveyed  under  the  Van  Ness  ordinance,  had 
therefore  passed  to  Shaw  when  the  suit  to  quiet  his  title 
was  commenced  and  carried  to  judgment  in  the  District 
Court  of  the  Twelfth  Judicial  District  of  the  State, 
and  whatever  benefit  Shaw  had  acquired  by  that  decree 
in  his  favor  enured  to  the  benefit  of  his  grantees,  the  pub- 
lic right  reserved  by  the  Yan  Ness  ordinance  being  neces- 
sarily excepted.  One  of  those  was  a  reservation,  notwith- 
standing its  grant,  of  lands  then  occupied  or  set  apart  for 
public  squares,  streets  and  sites  for  school  houses,  city 
hall,  and  other  buildings  belonging  to  the  corporation  ; 
and  the  decree  in  this  case  should  have  excepted  from  its 
operation  the  lands  thus  reserved.  An  effort  was  made 
before  the  examiner,  who  took  the  evidence  in  the  case,  to 
do  away  with  the  reservation  by  the  verbal  statement  of 
a  witness  that  the  premises  described  did  not  include 
"  any  school-lots,  engine-lots,  hospital-lots  or  property 
dedicated  for  street  purposes  or  public  squares ;"  but 
such  testimony  was  objected  to  as  incompetent,  and  as  not 
being  the  best  evidence  the  subject  admitted  of,  and  the 
objection  was  in  our  judgment  well  taken.  If  there  were  no 
reservations,  as  specified  in  the  ordinance,  the  fact  should 
have  been  established  by  the  public  records  of  the  city 
and  county.  Its  property  reserved  by  statute  from  private 
ownership  for  public  uses  is  not  to  be  sacrificed  or  lost 
upon  loose  verbal  testimony  of  the  character  offered. 

We  do  not  attach  any  importance,  upon  this  question 
of  reservation,  to  the  deed  of  the  tide-land  commissioners, 
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executed  to  Sullivan  on  the  3d  of  December,  1870,  for  the 
State  did  not  at  that  time  own  any  tide  or  marsh  lands 
within  the  limits  of  the  pueblo  as  finally  established  by 
the  Land  Department.  All  the  marsh  lands,  so  called, 
which  the  State  of  California  ever  owned,  were  granted  to 
her  by  the  act  of  Congress  of  September  28,  1850,  known 
as  the  Swarnp-land  Act,  by  which  the  swamp  and  over- 
flowed lands  within  the  limits  of  certain  States,  thereby 
rendered  unfit  for  cultivation,  were  granted  to  the  States 
to  enable  them  to  construct  the  necessary  levees  and  drains 
to  reclaim  them.  9  Stat.,  c.  84,  p.  519.  The  interest  of 
the  pueblo  in  the  lands  within  its  limits  goes  back  to  the 
acquisition  of  the  country,  and  precedes  the  passage  of 
that  act  of  Congress.  And  that  act  was  never  intended 
to  apply  to  lands  held  by  the  United  States  charged  with 
any  equitable  claims  of  others,  which  they  were  bound  by 
treaty  to  protect.  As  to  tide-lands,  although  it  may  be 
stated  as  a  general  principle — and  it  was  so  held  in  Weber 
v.  Board  of  Harbor  Commissioners*  18  Wall.  57,  65, — that 
the  titles  acquired  by  the  United  States  to  lands  in  Cali- 
fornia under  tide-waters,  from  Mexico,  were  held  in  trust 
for  the  future  State,  so  that  their  ownership  and  right  of 
disposition  passed  to  it  upon  its  admission  into  the  Union, 
that  doctrine  cannot  apply  to  such  lands  as  had  been 
previously  granted  to  other  parties  by  the  former  govern- 
ment, or  subjected  to  trusts  which  would  require  their  dis- 
position in  some  other  way.  When  the  United  States  ac- 
quired California  it  was  with  the  duty  to  protect  all  the 
rights  and  interests  which  were  held  by  the  pueblo  of 
San  Francisco  under  Mexico.  The  property  rights  of 
pueblos  equally  with  those  of  individuals  were  entitled  to 
protection,  and  provision  was  made  by  Congress  in  its 
legislation  for  their  investigation  and  confirmation. 
Townsend  v.  Gredey,  5  Wall.  326,  337.  The  duty  of  the 
government  and  its  power  in  the  execution  of  its  treaty 
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obligations  to  protect  the  claims  of  all  persons,  natural 
and  artificial,  and  of  course  of  the  city  of  San  Francisco 
as  successor  to  the  pueblo,  were  superior  to  any  subse- 
quently acquired  rights  or  claims  of  the  State  of  Califor- 
nia, or  of  individuals.  The  confirmation  of  the  claim  of 
the  city  necessarily  took  effect  upon  its  title  as  it  existed 
upon  the  acquisition  of  the  country.  In  confirming  it  the 
United  States  through  their  tribunals  recognized  the  validity 
of  that  title  at  the  date  of  the  treaty — at  least,  recognized 
the  validity  of  the  claim  to  the  title  as  then  existing,  and 
in  the  execution  of  their  treaty  obligations  no  one  could  step 
in  between  the  government  of  the  United  States  and  the 
city  seeking  their  enforcement.  It  is  a  matter  of  doubt 
whether  there  were  any  lands  within  the  limits  of  the 
pueblo,  as  defined  and  established  by  the  Land  Depart- 
ment, that  could  be  considered  tide-lands,  which,  inde- 
pendently of  the  pueblo,  would  vest  in  the  State.  The 
lands  which  passed  to  the  State  upon  her  admission  to 
the  Union  were  not  those  which  were  affected  occasionally 
by  the  tide,  but  only  those  over  which  tide-water  flowed  so 
continuously  as  to  prevent  their  use  and  occupation.  To 
render  lands  tide-lands,  which  the  State  by  virtue  of  her 
sovereignty  could  claim,  there  must  have  been  such  con- 
tinuity of  the  flow  of  tide- water  over  them,  or  such  regu- 
larity of  the  flow  within  every  twenty-four  hours,  as  to 
render  them  unfit  for  cultivation,  the  growth  of  grasses,  or 
other  uses  to  which  up-land  is  applied.  But  even  if  there 
were  such  lands,  their  existence  could  in  no  way  affect  the 
rights  of  the  pueblo.  Its  rights  were  dependent  upon 
Mexican  laws,  and  when  Mexico  established  those  laws 
she  was  the  owner  of  tide-lands  as  well  as  up -lands,  and 
could  have  placed  the  boundaries  of  her  pueblos  wherever 
she  thought  proper.  It  was  for  the  United  States  to  as- 
certain those  boundaries  when  fixing  the  limits  of  the 
claim  of  the  city,  and  that  was  done  after  the  most 
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thorough  and  exhaustive  examination  ever  given  to  the 
consideration  of  the  boundaries  of  a  claim  of  a  pueblo 
under  the  Mexican  government.  After  hearing  all  the 
testimony  which  could  be  adduced,  and  repeated  argu- 
ments of  counsel,  elaborate  reports  were  made  on  the  sub- 
ject by  three  Secretaries  of  the  Interior.  They  held,  and 
the  patent  follows  their  decision,  that  the  boundary  of  the 
bay,  which  the  decree  of  confirmation  had  fixed  as  that  of 
ordinary  high-water  mark,  as  it  existed  on  the  7th  of  July, 
1846,  crosses  the  mouth  of  all  creeks  entering  the  bay. 
There  was,  therefore,  nothing  in  the  deed  of  the  tide- 
land  commissioners  which  could  by  any  possibility  impair 
the  right  of  the  city  to  exercise  the  power  reserved  in  the 
Van  Ness  ordinance  over  such  portions  of  the  lands  con- 
veyed to  occupants  under  that  ordinance  as  had  been  oc- 
cupied or  set  apart  for  streets,  squares  and  public  build- 
ings of  the  city.  Such  a  reservation  should  have  been 
embodied  in  the  decree  in  this  case. 

The  decree,  should  therefore  be  modified  by  adding  the 
declaration  that  nothing  therein  shall  be  deemed  to  im- 
pair in  any  respect  the  rights  reserved  in  the  Van  Ness 
ordinance  to  the  city  of  San  Francisco,  or  to  its  suc- 
cessor, the  city  and  county  of  San  Francisco,  over 
lands  that  had  then  been  occupied  or  set  apart  for 
streets,  squares  and  public  buildings  of  the  city,  and 
as  thus  modified  be  affirmed  ;  and  it  is  so  ordered. 


The  Circuit  Court  of  the  United  States  in  Mississippi  cannot,  by 
virtue  of  the  Code  of  that  State,  take  jurisdiction  of  a  bill  in  equity 
to  subject  the  property  of  the  defendants  to  the  payment  of  a 
simple  contract  debt  of  one  of  them,  in  advance  of  any  proceedings 
at  law  either  to  establish  the  validity  and  amount  of  the  debt  or 
to  enforce  its  collection,  in  which  proceedings  the  defendant  is 
entitled  under  the  Constitution  to  a  trial  by  jury. 
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This  was  a  suit  in  equity  to  subject  to  the  payment  of  a 
debt  alleged  to  be  due  and  owing* to  the  complainants  by 
the  defendant  George  Y.  Scott,  certain  property  owned  by 
him  and  other  property  owned  by  his  wife  and  codefen- 
dant,  Lottie  M.  Scott.  The  material  facts  out  of  which  it 
arose,  so  far  as  is  necessary  for  an  intelligent  considera- 
tion of  the  questions  discussed,  may  be  briefly  stated  as 
follows : 

In  1873  the  defendant  George  Y.  Scott  was  in  partner- 
ship with  his  brother,  Charles  Scott,  in  the  practice  of  the 
law  in  Bolivar  County,  Mississippi.  Their  practice  is  rep- 
resented to  have  been  large  and  lucrative.  They  were 
also  engaged  in  other  business,  in  which  it  is  said  they 

*  Reported  in  140  U.  S.  106. 


were  successful,  and  that  their  income  from  all  sources 
was  from  twelve  to  fifteen  thousand  dollars  a  year.  In 
1876  the  brothers  were  of  opinion  that  lands  in  the  Mis- 
sissippi Delta  would  in  the  then  near  future  become  val- 
uable, and  were  therefore  desirable  as  investments.  They 
accordingly  made  purchases  of  different  tracts,  and  took 
deeds  of  the  lands  to  their  respective  wives.  In  some 
cases  their  notes  were  given  for  part  of  the  purchase 
money. 

In  January,  1880,  the  brothers  dissolved  their  law  part- 
nership, and  a  partition  of  the  lands  purchased  was  made 
between  their  wives.  Subsequently,  during  the  same  year, 
other  lands  were  purchased  by  George  Y.  Scott,  and  the 
deeds  taken  in  the  name  of  his  wife.  In  1881,  he  also 
purchased  a  large  tract,  and  took  the  deed  in  his  own 
name,  paying  part  of  the  purchase  money  in  cash,  and 
giving  his  promissory  notes  for  the  balance. 

The  lands  thus  purchased  by  him,  and  those  held  by 
his  wife,  were  greatly  improved  by  him,  and  put  in  a  high 
state  of  cultivation,  and  valuable  crops  were  .raised  on 
some  of  them.  In  March,  1883,  to  enable  him  to  carry 
on  the  "planting  business"  on  these  lands,  he  arranged 
what  is  termed  "  a  line  of  credit "  with  the  firm  of  Brooks, 
Neely&  Company, of  Tennessee,  the  complainants  herein, 
as  factors  and  commission  merchants;  they  to  furnish 
him  supplies  and  money  as  needed,  and  he  to  ship  to 
them  the  cotton  raised  on  the  plantations,  to  be  sold  by 
them,  and  the  proceeds  applied  to  the  payment  of  their 
advances.  The  dealings  between  Scott  and  the  com- 
plainants under  this  arrangement  continued  until  July 
6, 1885,  at  which  time  he  owed  themabalance  of  $6,264.89, 
on  account,  and  a  note  of  $2,000. 

The  present  suit  was  commenced  in  March,  1886,  to 
subject,  as  stated  above,  the  property  owned  by  the  de- 
fendant George  Y.  Scott  and  other  property  owned  by  his 
wife,  to  the  payment  of  these  sums  with  interest,  and  in 


aid  thereof  to  set  aside  as  fraudulent  the  conveyances  to 
the  wife  of  the  lands  purchased  by  her  husband.  Issue 
being  joined  on  the  replications  to  the  answers  by  the  de- 
fendants, testimony  was  taken,  and  upon  the  pleadings 
and  proofs  the  case  was  heard  by  the  District  Court  of  the 
United  States  for  'the  Northern  District  of  Mississippi, 
exercising  the  powers  of  a  Circuit  Court.  It  was  ad- 
judged and  decreed  that  certain  parcels  of  the  lands, 
which  were  described,  were  subject  to  the  debt  due  the 
complainants,  and  that  they  had  a  lien  for  the  same  from 
the  date  of  filing  their  bill,  which  debt,  from  the  report 
of  the  master,  was  found  to  be  $8,547.89.  It  was  also  de- 
creed that  the  defendant  George  Y.  Scott  pay  that  sum 
within  thirty  days,  and  in  default  thereof  that  a  commis- 
sioner of  the  court,  appointed  for  that  purpose  and 
"  clothed  with  the  title  to  said  lands,"  proceed  to  adver- 
tise them,  or  a  sufficiency  thereof,  and  sell  the  same  to  the 
highest  bidder  for  cash,  and  report  his  proceedings  to  the 
court.  From  this  decree  the  defendants  appealed  to  the 
Supreme  Court  of  the  United  States. 

Mr.  Justice  Field  delivered  the  opinioft  of  the  court. 

This  is  a  suit  in  equity  to  subject  the  property  of  the 
defendants  to  the  payment  of  a  simple  contract  debt  of 
one  of  them,  in  advance  of  any  proceedings  at  law,  either 
to  establish  the  validity  and  amount  of  the  debt,  or  to 
enforce  its  collection.  It  is  founded  upon  sections  1843 
and  1845  of  the  Code  of  Mississippi  of  1880,  being  parts 
of  the  chapter  which  treats  of  the  Chancery  Courts  of  the 
State.  They  are  as  follows : 

"  SEC.  1843.  The  said  courts  shall  have  jurisdiction 
of  bills  exhibited  by  creditors,  who  have  not  obtained 
judgments  at  law,  or  having  judgments,  have^  not  had 
executions  returned  unsatisfied,  to  set  aside  fraudulent 
conveyances  of  property,  or  other  devices  resorted  to  for 


the  purpose  of  hindering,  delaying  or  defrauding  credit- 
ors ;  and  may  subject  the  property  to  the  satisfaction  of 
the  demands  of  such  creditors,  as  if  complainant  had  a 
judgment  and  execution  thereon  returned  '  no  property 
found.' " 

"  SEC.  1845.  The  creditor  in  such  case  shall  have  a  lien 
upon  the  property  described  therein  from  the  filing  of  his 
bill,  except  as  against  bona  fide  purchasers  before  the 
service  of  process  upon  the  defendant  in  such  bill." 

At  the  outset  of  the  case  the  question  is  presented, 
whether  a  suit  of  this  kind,  where  the  complainant  is  a 
simple  contract  creditor,  can  be  maintained  in  the  courts 
of  the  United  States.  It  is  sought  to  uphold  the  affirm- 
ative of  this  position  on  the  ground  that  the  statute  of 
Mississippi  creates  a  new  equitable  right  in  the  creditor, 
which,  being  capable  of  assertion  by  proceedings  in  con- 
formity with  the  pleadings  and  practice  in  equity,  will  be 
enforced  in  those  courts.  The  cases  of  Clark  v.  Smith,~\.S 
Pet.  195 ;  Broderictfs  Will,  21  Wall.  503  ;  and  Holland  v. 
Challen,  110  U.  S.  15,  are  cited  in  its  support. 

The  general  proposition,  as  to  the  enforcement  in  the 
Federal  courts  of  new  equitable  rights  created  by  the 
States,  is  undoubtedly  correct,  subject,  however,  to  this 
qualification,  that  such  enforcement  does  not  impair  any 
right  conferred,  or  conflict  with  any  inhibition  imposed, 
by  the  Constitution  or  laws  of  the  United  States.  Neither 
such  right  nor  such  inhibition  can  be  in  any  way  im- 
paired, however  fully  the  new  equitable  right  may  be  en- 
joyed or  enforced  in  the  States  by  whose  legislation  it  is 
created.  The  Constitution,  in  its  Seventh  Amendment, 
declares  that  "  in  suits  at  common  law,  where  the  value 
in  controversy  shall  exceed  twenty  dollars,  the  right  of 
trial  by  jury  shall  be  preserved."  In  the  Federal  courts 
this  right  cannot  be  dispensed  with,  except  by  the  assent 
of  the  parties  entitled  to  it,  nor  can  it  be  impaired  by  any 
blending  with  a  claim,  properly  cognizable  at  law,  of  a 


demand  for  equitable  relief  in  aid  of  the  legal  action  or 
during  its  pendency.  Such  aid  in  the  Federal  courts 
must  be  sought  in  separate  proceedings,  to  the  end  that 
the  right  to  a  trial  by  a  jury  in  the  legal  action  may  be 
preserved  intact. 

In  the  case  before  us  the  debt  due  the  complainants 
was  in  no  respect  different  from  any  other  debt  upon 
contract ;  it  was  the  subject  of  a  legal  action  only,  in 
which  the  defendants  were  entitled  to  a  jury  trial  in  the 
Federal  courts.  Uniting  with  a  demand  for  its  payment, 
under  the  statute  of  Mississippi,  a  proceeding  to  set  aside 
alleged  fraudulent  conveyances  of  the  defendants,  did  not 
take  that  right  from  them,  or  in  any  respect  impair  it. 

This  conclusion  finds  support  in  the  prohibition  of  the 
law  of  Congress  respecting  suits  in  equity.  The  16th 
section  of  the  Judiciary  act  of  1789  enacted  that  such 
suits  "  shall  not  be  sustained  in  either  of  the  courts  of 
the  United  States,  in  any  case  where  plain,  adequate  and 
complete  remedy  may  be  had  at  law  " ;  and  this  prohibi- 
tion is  carried  into  the  Revised  Statutes.  Sec.  723.  It 
is  declaratory  of  the  rule  obtaining  and  controlling  in 
equity  proceedings  from  the  earliest  period  in  England, 
and  always  in  this  country.  And  so  it  has  been  often  ad- 
judged that  whenever,  respecting  any  right  violated,  a 
court  of  law  is  competent  to  render  a  judgment  affording 
a  plain,  adequate  and  complete  remedy,  the  party  ag- 
grieved must  seek  his  remedy  in  such  court,  not  only  be- 
cause the  defendant  has  a  constitutional  right  to  a  trial 
by  jury,  but  because  of  the  prohibition  of  the  act  of 
Congress  to  pursue  his  remedy  in  such  cases  in  a  court 
of  equity.  Hipp  v.  Babin,  19  How.  271,  278 ;  Lewis  v. 
Cocks,  23  Wall.  466,  470  ;  Killian  v.  Ebbinghaus,  110  U.  S. 
568,  573;  Buzard  v.  Houston,  119  U.  S.  347,  351.  All 
actions  which  seek  to  recover  specific  property,  real  or 
personal,  with  or  without  damages  for  its  detention,  or  a 
money  judgment  for  breach  of  a  simple  contract,  or  as 


damages  for  injury  to  person  or  property,  are  legal  ac- 
tions, and  can  be  brought  in  the  Federal  courts  only  on 
their  law  side.  Demands  of  this  kind  do  not  lose  their 
character  as  claims  cognizable  in  the  courts  of  the  United 
States  only  on  their  law  side,  because  in  some  State  courts, 
by  virtue  of  State  legislation,  equitable  relief  in  aid  of 
the  demand  at  law  may  be  sought  in  the  same  action. 
Such  blending  of  remedies  is  not  permissible  in  the 
courts  of  the  United  States. 

In  Bennett  v.  Butterworth,  11  How.  669,  674,  in  com- 
menting upon  the  practice  prevailing  in  the  courts  of 
Texas,  Mr.  Chief  Justice  Taney,  after  observing  that  al- 
though the  common  law  had  been  adopted  in  Texas,  the 
forms  and  rules  of  pleading  in  common  law  cases  had 
been  abolished,  and  the  parties  were  at  liberty  to  set  out 
their  respective  claims  and  defences  in  any  form  that 
would  bring  them  before  the  court,  said  :  "  Although  the 
forms  of  proceedings  and  practice  in  the  State  courts 
have  been  adopted  in  the  District  Court,  yet  the  adoption 
of  the  State  practice  must  not  be  understood  as  confound- 
ing the  principles  of  law  and  equity,  nor  as  authorizing 
legal  and  equitable  claims  to  be  blended  together  in  one 
suit.  The  Constitution  of  the  United  States,  in  creating 
and  defining  the  judicial  power  of  the  general  govern- 
ment, establishes  this  distinction  between  law  and  equity  ; 
and  a  party  who  claims  a  legal  title  must  proceed  at  law, 
and  may  undoubtedly  proceed  according  to  the  forms  of 
practice  in  such  cases  in  the  State  court.  But  if  the 
claim  is  an  equitable  one,  he  must  proceed  according  to 
rules  which  this  court  has  prescribed  (under  the  author- 
ity of  the  act  of  August  23, 1842),  regulating  proceedings 
in  equity  in  the  courts  of  the  United  States." 

This  decision  was  followed  in  Tliompson  v.  Railroad 
Companies,  6  Wall.  134,  137,  the  court  there  observing 
that  "  the  remedies  in  the  courts  of  the  United  States  are, 
at  common  law  or  in  equity,  not  according  to  the  prac- 
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tice  of  the  State  courts,  but  according  to  the  principles 
of  common  law  and  equity,  as  distinguished  and  defined 
in  that  country  from  which  we  derive  our  knowledge  of 
these  principles,"  citing  also  to  that  effect  the  case  of 
Robinson  v.  Campbell,  3  Wheat.  212.  In  Fenn  v.  Holme,  21 
How.  481,  484,  486,  the  same  doctrine  was  affirmed. 

The  Code  of  Mississippi  gives  to  a  simple  contract 
creditor  a  right  to  seek  in  equity,  in  advance  of  any  judg- 
ment or  legal  proceedings  upon  his  contract,  the  removal 
of  obstacles  to  the  recovery  of  his  claim  caused  by  fraud- 
ulent conveyances  of  property.  There  the  whole  suit, 
involving  the  determination  of  the  validity  of  the  con- 
tract, and  the  amount  due  thereon,  is  treated  as  one  in 
equity,  to  be  heard  and  disposed  of  without  a  trial  by  jury. 
It  is  not  for  us  to  express  any  opinion  of  the  wisdom  of 
this  law,  or  whether  or  not  in  its  operation  it  is  more 
advantageous  in  the  interests  of  justice  than  an  entire 
separation  of  proceedings  at  law  from  those  for  equitable 
relief.  It  is  sufficient  that  under  the  statute  of  the  United 
States  such  separation  is  required  in  the  Federal  courts, 
and  by  the  Constitution,  in  cases  at  common  law,  a  right 
to  a  trial  by  jury  is  secured  to  ihe  defendant. 

The  attempt  is  made  to  assimilate  the  enforcement  of 
the  State  law  in  the  Federal  courts  in  the  same  manner 
as  in  the  State  courts,  to  proceedings  in  suits  to  enforce 
mortgages,  and  other  liens  upon  property,  created  by  con- 
tract as  security  for  loans  and  advances.  No  jury,  it  is 
said,  is  required  in  those  suits  to  ascertain  the  amount 
due  on  the  mortgage  debt,  and  why,  it  is  asked,  should 
there  be  any  jury  in  the  case  under  the  State  statute  — 
that  giving  a  lien  for  the  debt  claimed  by  the  filing  of 
the  bill  to  set  aside  the  fraudulent  conveyances  of  the 
debtor.  The  distinction  between  the  cases  is  plain,  and 
will  be  obvious  from  a  brief  statement  of  their  nature. 
A  mortgage  is  in  form  a  conveyance  vesting  in  the  mort- 
gagee a  conditional  estate  which  becomes  absolute  on  the 
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non-performance  of  the  condition.  Originally,  at  law,  it 
carried  the  rights  and  incidents  of  ownership  ;  although 
at  an  early  day  equity  gave  to  the  mortgagor,  even  after 
breach  of  condition,  a  right  to  recover  the  property  from 
forfeiture,  upon  payment  of  the  debt  or  obligation  se- 
cured, within  a  prescribed  period.  The  ancient  law  as  to 
the  character  of  the  instrument  still  prevails  in  some  of 
the  States,  but  in  a  majority  of  them  this  has  been 
changed  from  a  consideration  of  the  object  of  the  instru- 
ment and  the  intention  of  the  parties,  and  it  is  there  re- 
garded as  a  mere  lien  upon  or  pledge  of  the  property  for 
the  payment  of  the  debt  or  the  performance  of  the  obli- 
gation stated.  Whatever  character  may  be  ascribed  to  it 
from  its  form,  it  has  always  been  treated  by  courts  of 
equity  as  intended  for  security,  and  is  enforced  by  them 
solely  to  give  effect  to  that  intention.  Hutchins  v.  King, 
1  Wall.  53.  The  debt  or  obligation,  to  secure  which  it  is 
given,  is  stated  in  the  instrument  itself,  and  the  only  pro- 
ceeding with  reference  to  its  amount  is  one  of  calculation 
as  to  the  interest  thereon,  or  as  to  what  remains  due  after 
credit  of  payments ;  and  it  is  only  to  ascertain  this  that 
a  reference  is  made  to  an  accountant,  usually  a  master  in 
chancery,  and  not  to  try  the  validity  of  the  debt  or  obli- 
gation secured.  The  equitable  suit  is  to  enforce  the  ap- 
plication of  the  property  to  the  purposes  intended  by  the 
contract  of  the  parties.  In  the  case  at  bar,  under  the 
statute  of  Mississippi,  there  is  no  amount  stated  by  the 
defendant  as  due,  which  is  secured  by  any  lien  on  prop- 
erty executed  by  him  ;  and  that  amount  is  uncertain,  not 
resting  in  mere  calculation  of  interest  or  in  the  applica- 
tion of  credits,  but  upon  proof  of  the  existence  and  valid- 
ity of  the  alleged  contract  between  the  parties.  In  all 
cases  where  a  court  of  equity  interferes  to  aid  the  en- 
forcement of  a  remedy  at  law,  there  must  be  an  acknowl- 
edged debt,  or  one  established  by  a  judgment  rendered, 
accompanied  by  a  right  to  the  appropriation  of  the  prop- 
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erty  of  the  debtor  for  its  payment,  or,  to  speak  with  greater 
accuracy,  there  must  be,  in  addition  to  such  acknowl- 
edged or  established  debt,  an  interest  in  the  property  or 
a  lien  thereon  created  by  contract  or  by  some  distinct 
legal  proceeding.  Smith  v.  Railroad  Co.  99  U.  S.  398,  401 ; 
AngeU  v.  Draper,  1  Vern.  398, 399  ;  Shirley  v.  Watts,  3  Atk. 
200  ;  Wiggins  v.  Armstrong,  2  Johns.  Ch.  144  ;  McElwain 
v.  Willis,  9  Wend.  548,  556  ;  Crippen  v.  Hudson,  3  Kernan, 
161  ;  Jones  v.  Green,  1  Wall.  330. 

In  Wiggins  v.  Armstrong,  Chancellor  Kent  held  that  a 
creditor  at  large,  or  before  judgment,  was  not  entitled  to 
the  interference  of  a  court  of  equity  by  injunction  to  pre- 
vent the  debtor  from  disposing  of  his  property  in  fraud 
of  the  creditor ;  citing  some  of  the  above  authorities,  and 
stating  that  the  reason  of  the  rule  seemed  to  be  that  un- 
til the  creditor  had  established  his  title  he  had  no  right 
to  interfere,  and  it  would  lead  to  unnecessary  and  per- 
haps a  fruitless  and  oppressive  interruption  of  the  debt- 
or's rights ;  adding,  "  unless  he  has  a  certain  claim  upon 
the  property  of  the  debtor  he  has  no  concern  with  his 
frauds." 

It  is  the  existence,  before  the  suit  in  equity  is  instituted, 
of  a  lien  upon  or  interest  in  the  property,  created  by  con- 
tract or  by  contribution  to  its  value  by  labor  or  material, 
or  by  judicial  proceedings  had,  which  distinguishes  cases 
for  the  enforcement  of  such  lien  or  interest  from  the  case 
at  bar. 

Upon  the  contention  of  the  complainants  it  is  not  per- 
ceived why  all  actions  at  law,  even  for  injuries  to  persons 
or  property,  may  not  be  withdrawn  by  the  State  from  a 
court  of  law  to  a  court  of  equity,  by  allowing  a  lien  upon 
the  property  of  the  defendants  on  the  issue  of  process  at 
the  commencement  of  the  action,  and  authorizing  the 
court  to  direct  a  sale  of  the  whole  or  a  portion  thereof,  in 
its  discretion,  to  pay  the  damages  recovered,  and  to  set 
aside  any  obstacles  to  their  satisfaction  from  fraudulent 
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conveyances  of  the  wrong-doer.  Whatever  control  the 
State  may  exercise  over  proceedings  in  its  own  courts, 
such  a  union  of  legal  and  equitable  relief  in  the  same 
action  is  not  allowed  in  the  practice  of  the  Federal  courts. 

As  to  the  cases  to  which  we  are  referred,  Clarkv.  Smith, 
13  Pet.  195,  and  Holland  v.  Challen,  110  U.  S.  15,  a  few 
words  only  need  be  said. 

In  the  first  case  the  act  of  Kentucky  of  1796  had  pro- 
vided that  "  any  person  having  both  legal  title  to  and 
possession  of  land  may  institute  a  suit  against  any  other 
person  setting  up  a  claim  thereto  ;  and  if  the  complain- 
ant shall  be  able  to  establish  his  title  to  such  land,  the 
defendant  shall  be  decreed  to  release  his  claim  thereto, 
and  pay  the  complainant  his  costs,  unless  the  defendant 
shall,  by  answer,  disclaim  all  title  to  such  lands,  and 
offer  to  give  such  release  to  the  complainant,  in  which 
case  the  complainant  shall  pay  to  the  defendant  his  costs, 
except,  for  special  reasons  appearing,  the  court  should 
otherwise  decree." 

The  validity  of  this  law  was  sustained,  the  court  ob- 
serving that  "  the  State  legislatures  certainly  have  no 
authority  to  prescribe  the  forms  and  modes  of  proceed- 
ing in  the  courts  of  the  United  States ;  but,  having 
created  a  right,  and  at  the  same  time  prescribed  the 
remedy  to  enforce  it,  if  the  remedy  prescribed  is  substan- 
tially consistent' with  the  ordinary  modes  of  proceeding 
on  the  chancery  side  of  the  Federal  courts,  no  reason  ex- 
ists why  it  should  not  be  pursued  in  the  same  form  as  it 
is  in  the  State  courts."  To  this  view  there  can  be  no 
possible  objection ;  nor  can  there  be  to  the  enforcement 
in  the  Federal  courts  of  the  right  created.  The  statute 
simply  enlarged  the  cases  in  which,  without  it,  bills  to 
quiet  title  could  be  maintained  in  the  courts  of  the 
United  States.  Previously  to  its  passage,  in  order  to  main- 
tain such  suit,  it  was  necessary  that  the  title  of  the  plain- 
tiff should  be  established  by  successive  judgments  in  his 
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favor.  Upon  that  appearing,  he  being  in  possession  of 
the  property,  courts  of  equity  would  interpose  and  grant 
a  perpetual  injunction  to  quiet  his  possession  against  any 
further  litigation.  That  statute  only  did  away  with  the 
necessity  for  the  previous  adjudications  at  law  in  favor  of 
his  right,  it  being  declared  sufficient  to  call  into  exercise 
the  powers  of  a  court  of  equity  that  he  was  in  possession 
of  the  land  and  of  the  title,  and  was  disquieted  by  the 
assertion  of  a  claim  to  the  property  by  the  defendant. 

In  the  second  case,  Holland  v.  Challen,  the  suit  was 
brought  to  quiet  the  title  of  the  plaintiff  to  certain  real 
property  in  Nebraska,  against  the  claim  of  the  defendant 
to  an  adverse  estate  in  the  premises.  It  was  founded 
upon  a  statute  of  that  State  which  provided  :  "  That  an 
action  may  be  brought  and  prosecuted  to  final  decree, 
judgment  or  order  by  any  person  or  persons,  whether  in 
actual  possession  or  not,  claiming  title  to  real  estate, 
against  any  person  or  persons  who  claim  an  adverse  es- 
tate or  interest  therein,  for  the  purpose  of  determining 
such  estate  or  interest  and  quieting  the  title  of  such  real 
estate." 

In  that  -suit  neither  party  was  in  possession,  and  the 
jurisdiction  was  maintained  in  equity,  as  no  remedy  in 
such  case  could  be  afforded  in  an  action  at  law.  As  we 
there  said,  speaking  of  unoccupied  lands :  "  It  is  a  matter 
of  every-day  observation  that  many  lots  of  land  in  our 
cities  remain  unimproved  because  of  conflicting  claims  to 
them.  The  rightful  owner  of  a  parcel  in  this  condition 
hesitates  to  place  valuable  improvements  upon  it,  and 
others  are  unwilling  to  purchase  it,  much  less  to  erect 
buildings  upon  it,  with  the  certainty  of  litigation  and 
possible  loss  of  the  whole.  And  what  is  true  of  lots  in 
cities,  the  ownership  of  which  is  in  dispute,  is  equally 
true  of  large  tracts  of  land  in  the  country.  The  property 
in  this  case,  to  quiet  the  title  to  which  the  present  suit  is 
brought,  is  described  in  the  bill  as  unoccupied,  wild  and 


12 

uncultivated  land.  Few  persons  would  be  willing  to 
take  possession  of  such  land,  enclose,  cultivate  and  im- 
prove it,[in  the  face  of  a  disputed  claim  to  its  ownership. 
The  cost  of  such  improvements  would  probably  exceed 
the  value  of  the  property.  An  action  for  ejectment  for 
it  would  not  lie,  as  it  has  no  occupant ;  and  if,  as  con- 
tended by  defendant,  no  relief  can  be  had  in  equity  be- 
cause the  party  claiming  ownership  is  not  in  possession, 
the  land  must  continue  in  its  unimproved  condition.  It 
is  manifestly  for  the  interest  of  the  community  that  con- 
flicting claims  to  property  thus  situated  should  be  settled, 
so  that  it  may  be  subjected  to  use  and  improvement.  To 
meet  cases  of  this  character,  statutes,  like  the  one  of 
Nebraska,  have  been  passed  by  several  States,  and  they 
accomplish  a  most  useful  purpose.  And  there  is  no  good 
reason  why  the  right  to  relief  against  an  admitted  ob- 
struction to  the  cultivation,  use  and  improvement  of 
lands  thus  situated  in  the  States  should  not  be  enforced 
by  the  Federal  courts,  when  the  controversy  to  which  it 
may  give  rise  is  between  citizens  of  different  States." 

It  was  objected  in  that  case  that  if  the  suit  was  allowed 
under  the  statute  in  the  Federal  courts,  controversies 
properly  cognizable  in  a  court  of  law  would  be  drawn 
into  a  court  of  equity,  but  the  court  said  : 

"  There  can  be  no  controversy  at  law  respecting  the 
title  to  or  right  of  possession  of  real  property  when 
neither  of  the  parties  is  in  possession.  An  action  at  law, 
whether  in  the  ancient  form  of  ejectment  or  in  the  form 
now  commonly  used,  will  lie  only  against  a  party  in 
possession.  Should  suit  be  brought  in  the  Federal  court, 
under  the  Nebraska  statute  against  a  party  in  possession, 
there  would  be  force  in  the  objection  that  a  legal  contro- 
versy was  withdrawn  from  a  court  of  law." 

There  is  nothing  in  that  decision  that  gives  sanction  to 
the  enforcement  in  the  Federal  courts  of  any  rights 
created  by  State  law  which  impair  the  separation  there 
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required  between  actions  for  legal  demands  and  suits  for 
equitable  relief. 

In  the  subsequent  case  of  Whitehead  v.  Shattuck,  138  U. 
S.  146,  Hollands.  Challen  was  referred  to  and  explained  ; 
and  it  was  said  that  a  suit  in  equity  for  real  property 
against  a  party  in  possession  would  not  be  sustained,  be- 
cause there  would  be  a  plain,  adequate  and  complete 
remedy  at  law  for  the  plaintiff,  and  that  it  was  only  in- 
tended to  uphold  the  statute  so  far  as  suits  in  the  Federal 
courts  were  concerned,  in  authorizing  such  suits  against 
persons  not  in  possession. 

It  follows  from  the  views  expressed  that  the  court  be- 
low could  not  take  jurisdiction  of  this  suit,  in  which  a 
claim  properly  cognizable  only  at  law  is  united  in  the 
same  pleadings  with  a  claim  for  equitable  relief.  Its  de- 
cree must  therefore  be 

Reversed,  and  the  cause  remanded  with  directions  to  dismiss 
.the  bill,  without  prejudice  to  an  action  at  law  for  the 
demand  claimed,  and  it  is  so  ordered. 


Adverse  possession  of  real  estate  in  the  District  of  Columbia,  for  the 
period  designated  by  the  Statute  of  Limitations  in  force  there,  con- 
fers upon  the  occupant  a  complete  title  upon  which  he  can  stand  as 
fully  as  if  he  had  always  held  the  undisputed  title  of  record. 


(  )  R  I  N  I  O  N 

OF   TIIK 

UNITED    STATES    SUPREME    COURT 

IN 

SHARON  v.  TUCKER, 

DELIVERED    BY 

.  JUSTICE: 

At   October  Term, 


A  possession,  to  be  adverse,  must  be  open,  visible,  continuous  and  ex- 
clusive, "with  a  claim  of  ownership,  such  as  will  notify  parties  seeking 
information  upon  the  subject  that  the  premises  are  not  held  in  sub- 
ordination to  any  title  or  claim  of  others,  but  against  all  titles  and 
claimants. 

A  person  who  has  acquired  title  by  adverse  possession  may  maintain  a 
bill  in  equity  against  those  who,  but  for  such  acquisition,  would  have 
been  the  owners,  for  the  purpose  of  having  his  title  judicially  ascer- 
tained and  declared,  and  to  enjoin  the  defendants  from  asserting  title 
to  the  same  premises  from  former  ownership  that  has  been  lost. 

Such  a  bill  is  not  a  bill  of  peace,  nor  is  it  strictly  a  bill  ///////  //////•/.  The 
ground  of  the  jurisdiction  is^  the  obvious  difficulty  and  embarrass- 
ment in  asserting  and  protecting  a  title  not  evidenced  by  any  record, 
but  resting  in  the  recollection  of  witnesses,  and  the  warrant  for  its 
exercise  is  found  in  the  ordinary  jurisdiction  of  equity  to  perfect  and 
complete  the  means  by  which  the  right,  estate  or  interest  of  holders 
of  real  property,  that  is  their  title,  may  be  proved  or  secured,  or  to 
remove  obstacles  to  its  enjoyment. 

*  Reported  in  144  U.  S.  533. 


This  was  a  suit  in  equity  brought  in  the  Supreme  Court 
of  the  District  of  Columbia,  to  establish,  as  matter  of  re- 
cord, the  title  of  the  complainants  to  certain  real  property 
in  the  city  of  Washington,  constituting  a  part  of  square 
number  one  hundred  and  fifty -one,  and  to  enjoin  the  de- 
fendants from  asserting  title  to  the  same  premises  as  heirs 
of  the  former  owner. 

The  facts  which  gave  rise  to  it,  briefly  stated,  were  as 
follows:  In  1828,  Thomas  Tudor  Tucker  died  seized  of 
the  premises  in  controversy.  He  had,  at  one  time,  held 
the  office  of  Treasurer  of  the  United  States,  and  resided 
in  Washington,  but  at  the  time  of  his  death  he  was  a 
resident  of  South  Carolina.  The  property  did  not  pass 
under  his  will  but  descended  to  his  heirs-at-law.  It  does 
not  appear  that  after  his  death  any  of  the  heirs  took  pos- 
session of  the  property  or  assumed  to  exercise  any  control 
over  it.  In  1837  the  square  was  sold  for  delinquent  taxes, 
assessed  by  the  city  against  "the  heirs  of  Thomas  T. 
Tucker,"  and  was  purchased  by  Joseph  Abbott,  then  a 
resident  of  this  city.  The  taxes  amounted  to  $38.76,  and 
the  sum  bid  by  the  purchaser  was  $250.  In  1840  a  tax 
deed,  in  conformity  with  the  sale,  was  made  to  Abbott 
purporting  to  convey  to  him  a  complete  title  to  the 
square.  It  is  admitted  that  the  deed  was  invalid  for  want 
of  some  of  the  essential  preliminaries  in  assessing  the  prop- 
erty and  in  advertising  it  for  sale.  It  does  not  appear, 
however,  that  the  purchaser  had  any  knowledge  of  this 
invalidity.  Early  in  the  following  year,  1841,  he  took 
possession  of  the  square  and  enclosed  it  with  a  board  fence 
and  a  ditch  with  a  hedge  planted  on  one  side  of  it.  It 
was  a  substantial  enclosure,  sufficient  to  turn  stock  and 
keep  them  away.  He  was  a  stable-keeper,  and,  in  con- 
nection with  this  business,  cultivated  the  ground  and 
raised  crops  upon  it  in  1841.  From  the  time  he  took 
possession  until  1854  the  square  was  inclosed  and  each 
season  it  was  cultivated.  In  1854  he  leased  the  square 


to  one  Becket  for  the  period  of  ten  years  at  a  yearly  rent 
of  one  hundred  dollars.  Becket  took  possession  under 
his  lease  and  kept  the  ground  substantially  enclosed,  and 
he  occupied  and  cultivated  it  from  that  time  up  to  1862. 
In  the  fall  of  that  year  soldiers  of  the  United  States,  re- 
turning from  the  campaign  in  Virginia,  were  encamped 
upon  the  square,  and,  as  it  appears,  they  committed  such 
depredations  upon  the  fence,  buildings,  and  crops  that 
the  lessee  was  obliged  to  abandon  its  cultivation.  Abbott 
died  in  April,  1861,  and,  by  his  will,  devised  the  square 
to  his  widow.  In  August,  1863,  she  sold  and  conveyed 
it  to  one  Perry,  and  he  kept  a  man  in  charge  of  the  same, 
who  lived  in  a  small  building  which  Becket  had  built 
and  occupied  during  his  lease  of  the  premises  under  Ab- 
bott. In  1868,  Perry  sold  the  entire  square  to  Henry  A. 
Willard  for  the  consideration  of  seventeen  thousand  six 
hundred  dollars.  He  divided  the  square  into  small  lots  for 
buildings  for  residences,  and  upon  one  side  of  the  square, 
fronting  on  T  street,  erected  twelve  substantial  dwelling- 
houses,  which  have  been  since  occupied  up  to  the  com- 
mencement of  this  suit.  In  1872,  Willard  sold  and  con- 
veyed a  portion  of  the  square,  the  premises  in  controversy, 
to  J.  M.  Latta,  trustee,  for  a  valuable  consideration,  and 
from  him  the  title  has  passed  by  regular  conveyances  to 
the  complainants  herein.  From  1840  to  1863  the  square 
was  chiefly  valuable  for  agricultural  purposes,  but  since 
then,  and  especially  of  late  years,  its  only  value  has  been 
for  buildings  as  residences,  and  has  been  so  regarded  by 
its  owners.  From  1840  up  to  the  present  time  the  taxes 
upon  the  property  have  been  paid  by  Abbott  and  his  suc- 
cessors in  interest.  None  of  the  heirs  of  Mr.  Tucker,  nor 
any  one  claiming  under  the  heirs,  has  paid  or  offered  to 
pay  any  taxes  assessed  on  the  property,  nor,  since  that 
date,  up  to  the  commencement  of  these  suits,  have  any  of 
the  defendants  therein  or  their  predecessors  in  interest 
asserted  any  claim  to  the  property  or  interest  in  it,  or  at- 


tempted  in  any  way  to  interfere  with  its  possession  or  con- 
trol. Soon  after  the  sale  to  Perry,  in  1863,  the  tax  deed 
was  passed  upon  by  eminent  counsel  in  the  District,  the 
late  Richard  S.  Coxe  and  James  M.  Carlisle,  and  the  title 
by  it  was  pronounced  by  them  to  be  indisputable.  It  was 
only  a  short  time  before  the  institution  of  this  suit  that 
the  invalidity  of  the  tax  deed  as  a  source  of  title  was  as- 
certained. A  desire  to  dispose  of  the  property  led  the 
complainants  to  have  an  investigation  made  and  an  ab- 
stract of  title  obtained.  It  was  then  discovered  that  they 
could  not  obtain  any  abstract  of  title  which  purchasers 
would  accept,  in  consequence  of  certain  defects  in  the  as- 
sessment of  the  taxes,  under  which  the  sale  was  made 
and  the  deed  to  Abbott  was  executed.  They  were  con- 
sequently embarrassed  and  defeated  in  their  efforts  to  dis- 
pose of  the  property.  To  remove  this  embarrassment 
this  suit  was  accordingly  brought  by  the  complainants  to 
obtain  a  judicial  determination  of  the  validity  of  their 
title  and  an  injunction  against  the  defendants  claiming 
under  the  previous  owner. 

There  was  no  substantial  disagreement  between  the 
parties  as  to  the  facts,  but  the  defendants  insisted  and 
relied  solely  upon  the  ground  that  a  court  of  equity  could 
afford  no  relief  to  the  complainants,  because  they  were 
not  at  the  commencement  of  the  suit  in  actual  possession 
of  the  premises. 

The  court  below,  at  special  term,  sustained  this  view, 
and  entered  a  decree  dismissing  the  bill.  At  general  term 
it  affirmed  that  decree,  and  to  review  this  last  decree  the 
case  was  brought  by  appeal  to  the  Supreme  Court  of  the 
United  States. 


Messrs.  Hillyer  and  Ralston  for  appellants. 
Messrs  Hunton  and  Garnett  for  appellees. 


Mr.  Justice  Field,  after  stating  the  case,  delivered  the 
opinion  of  the  Court. 

The  title  of  the  complainants  is  founded  upon  the  ad- 
verse possession  of  themselves  and  parties,  through  whom 
they  derive  their  interests,  under  claim  and  color  of  title, 
for  a  period  exceeding  the  statutory  time  which  bars  an 
action  for  the  recovery  of  land  within  the  District  of 
Columbia.  The  statute  of  limitation  to  such  cases  in 
force  in  the  District  is  that  of  21  James  I,  ch.  16.  That 
statute,  passed  "  for  quieting  of  men's  estates  and  avoiding 
of  suits,"  among  other  things  declared  that  no  person  or 
persons  should  at  any  time  thereafter  make  any  entry 
into  any  lands,  tenements,  or  hereditaments  but  within 
twenty  years  next  after  his  or  their  right  or  title  shall 
thereafter  have  first  descended  or  accrued  to  the  same, 
and  that  in  default  thereof  such  persons  not  entering, 
and  their  heirs,  should  be  utterly  excluded  and  debarred 
from  such  entry  thereafter  to  be  made,  any  former  law  or 
statute  to  the  contrary  notwithstanding. 

Twenty  years  is,  therefore,  the  period  limited  for  entry 
upon  any  lands  within  this  District  after  the  claimant's 
title  has  accrued.  After  the  lapse  of  that  period  there  is 
no  right  of  entry  upon  lands  against  the  party  in  posses- 
sion, and  all  actions  to  enforce  any  such  alleged  right  are 
barred.  Complete  possession,  the  character  of  which  is 
hereafter  stated,  of  real  property  in  the  District  for  that 
period,  with  a  claim  of  ownership,  operates  therefore  to 
give  the  occupant  title  to  the  premises.  No  one  else,  with 
certain  exceptions  —  as  infants,  married  women,  lunatics, 
and  persons  imprisoned  or  beyond  the  seas,  who  may 
bring  their  action  within  ten  years  after  the  expiration  of 
their  disability  —  can  call  his  title  in  question.  He  can 
stand  on  his  adverse  possession  as  fully  as  if  he  had  al- 
ways held  the  undisputed  title  of  record. 

The  decisions  of  the  courts  have  determined  the  char- 


acter  of  the  possession  which  will  thus  bar  the  right  of 
the  former  owner  to  recover  real  property.  It  must  be 
an  open,  visible,  continuous  and  exclusive  possession,  with 
a  claim  of  ownership,  such  as  will  notify  parties  seeking 
information  upon  the  subject  that  the  premises  are  not 
held  in  subordination  to  any  title  or  claim  of  others,  but 
adversely  to  all  titles  and  all  claimants.  In  the  present 
cases  the  adverse  possession  of  the  grantors  of  the  com- 
plainants sufficient  to  bar  the  right  of  previous  owners,  is 
abundantly  established  within  the  most  strict  definition 
of  that  term. 

The  objection  of  the  defendants  to  the  jurisdiction  of 
a  court  of  equity  in  this  case  arises  from  confounding  it 
with  a  biU  of  peace  and  an  ordinary  bill  quia  timet,  to 
neither  of  which  class  does  it  belong,  nor  is  it  governed 
by  the  same  principles.  Bills  of  peace  are  of  two  kinds : 
First,  those  which  are  brought  to  establish  aright  claimed 
by  the  plaintiff,  but  controverted  by  numerous  parties 
having  distinct  interests  originating  in  a  common  source. 
A  right  of  fishery  asserted  by  one  party  and  controverted 
by  numerous  riparian  proprietors  on  the  river,  is  an  in- 
stance given  by  Story  where  such  a  bill  will  lie.  In  such 
cases  a  court  of  equity  will  interfere  and  bring  all  the 
claimants  before  it  in  one  proceeding  to  avoid  a  multi- 
plicity of  suits.  A  separate  action  at  law  with  a  single 
claimant  would  determine  nothing  beyond  the  respective 
rights  of  the  parties  as  against  each  other,  and  such  a 
contest  with  each  claimant  might  lead  to  interminable 
litigation.  To  put  at  rest  the  controversy  and  determine 
the  extent  of  the  rights  of  the  claimants  of  distinct  in- 
terests in  a  common  subject  the  bill  lies,  which  is  thus 
essentially  one  for  peace.  Second  :  Bills  of  peace  of  the 
other  kind  lie  where  the  right  of  the  plaintiff  to  real 
property  has  been  unsuccessfully  assailed  in  different  ac- 
tions, and  is  liable  to  further  actions  of  the  same  charac- 
ter, and  are  brought  to  put  an  end  to  the  controversy. 


"  The  equity  of  the  plaintiff  in  such  cases  arose,"  as  we 
said  in  Holland  v.  Challen  (1 10  U.  S.  15, 19),  "  from  the  pro- 
tracted litigation  for  the  possession  of  the  property  which 
the  action  of  ejectment  at  common  law  permitted.  That 
action  being  founded  upon  a  fictitious  demise,  between 
fictitious  parties,  a  recovery  in  one  action  constituted  no 
bar  to  another  similar  action  or  to  any  number  of  such 
actions.  A  change  in  the  date  of  the  alleged  demise  was 
sufficient  to  support  a  new  action.  Thus  the  party  in 
possession,  though  successful  in  every  instance,  might  be 
harrassed  and  vexed,  if  not  ruined,  by  a  litigation  con- 
stantly renewed.  To  put  an  end  to  such  litigation  and 
give  repose  to  the  successful  party,  courts  of  equity  inter- 
fered and  closed  the  controversy.  To  entitle  the  plain- 
tiff to  relief  in  such  cases  the  concurrence  of  three 
particulars  was  essential :  He  must  have  been  in  posses- 
sion of  the  property,  he  must  have  been  disturbed  in  its 
possession  by  repeated  actions  at  law,  and  he  must  have 
established  his  right  by  successive  judgments  in  his  favor. 
Upon  these  facts  appearing,  the  court  would  interpose  arid 
grant  a  perpetual  injunction  to  quiet  the  possession  of 
the  plaintiff  against  any  further  litigation  from  the  same 
source.  It  was  only  in  this  way  that  adequate  relief 
could  be  afforded  against  vexatious  litigation  and  the  ir- 
reparable mischief  which  it  entailed."  (Adams  on  Equity, 
202 ;  Pomeroy's  Equity  Jurisprudence,  §  248 ;  Stark  v. 
Starrs,  6  Wall.  402  ;  Curtis  v.  Suiter,  15  Cal.  259  ;  Shepley 
v.  Rangeley,  2  Ware,  242  ;  Devonsher  v.  Newenham,  2  Schoales 
&  Lef.  199.)  It  is  only  where  bills  of  peace  of  this 
kind — more  commonly  designated  as  bills  to  remove  a 
cloud  on  title  and  quiet  the  possession  to  real  property — 
are  brought,  that  proof  of  the  complainant's  actual  posses- 
sion is  necessary  to  maintain  the  suit.  (Frostv. Spitley,  121 
U.  S.  552,  556.) 

There  is  no  controversy  such   as  here  stated  in  the 
present  case.     The  title  of  the  complainants  is  not  con- 
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tro verted  by  the  defendants,  nor  is  it  assailed  by  any 
actions  for  the  possession  of  the  property,  and  this  is  not 
a  suit  to  put  an  end  to  any  litigation  of  the  kind.  It  is 
a  suit  to  establish  the  title  of  the  complainants  as  matter 
of  record,  that  is,  by  a  judicial  determination  of  its  va- 
lidity, and  to  enjoin  the  assertion  by  'the  defendants  of  a 
title  to  the  same  property  from  the  former  owners,  which 
has  been  lost  by  the  adverse  possession  of  the  parties 
through  whom  the  complainants  claim.  The  title  by  ad- 
verse possession,  of  course,  rests  on  the  recollection  of 
witnesses,  and,  by  a  judicial  determination  of  its  validity 
against  any  claim  under  the  former  owners,  record  evi- 
dence will  be  substituted  in  its  place.  Embarrassments 
in  the  use  of  the  property  by  the  present  owners  will  be 
thus  removed  Actual  possession  of  the  property  by  the 
complainants  is  not  essential  to  maintain  a  suit  to  obtain 
in  this  way  record  evidence  of  their  title  to  which  they 
can  refer  in  their  efforts  to  dispose  of  the  property. 

The  difference  between  this  case  and  an  ordinary  bill 
quia  timet  is  equally  marked.  A  bill  quia  timet  is  gener- 
ally brought  to  prevent  future  litigation  as  to  property 
by  removing  existing  causes  of  controversy  as  to  its  title. 
There  is  no  controversy  here  as  to  the  title  of  the  com- 
plainants. The  adverse  possession  of  the  parties,  through 
whom  they  claim,  was  complete,  within  the  most  exact- 
ing judicial  definition  of  the  term.  It  is  now  well  set- 
tled that  by  adverse  possession  for  the  period  designated 
by  the  statute,  not  only  is  the  remedy  of  the  former  owner 
gone,  but  his  title  has  passed  to  the  occupant,  so  that  the 
latter  can  maintain  ejectment  for  the  possession  against 
such  former  owner  should  he  intrude  upon  the  premises. 
In  several  of  the  States  this  doctrine  has  become  a  posi- 
tive rule,  by  their  statutes  of  limitations  .declaring  that 
uninterrupted  possession  for  the  period  designated  to  bar 
an  action  for  the  recovery  of  land  shall,  of  itself,  consti- 
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tute  a  complete  title.  (Leffingwell  v.  Warren,  2  Black,  599  ; 
Campbell  v.  Holt,  115  U.  S.  620,  623.) 

"  As  a  general  doctrine,"  says  Angell  in  his  treatise  on 
limitations,  "it  has  too  long  been  established  to  be  now 
in  the  least  degree  controverted  that  what  the  law  deems 
a  perfect  possession,  if  continued  without  interruptions 
during  the  whole  period  which  is  prescribed  by  the  stat- 
ute for  the  enforcement  of  the  right  of  entry,  is  evidence 
of  a  fee.  Independently  of  positive  or  statute  law,  the 
possession  supposes  an  acquiescence  in  all  persons  claim- 
ing an  adverse  interest;  and  upon  this  acquiescence  is 
founded  the  presumption  of  the  existence  of  some  sub- 
stantial reason  (though  perhaps  not  known)  for  whicli 
the  claim  of  an  adverse  interest  was  forborne.  Not  only 
every  legal  presumption,  but  every  consideration  of  pub- 
lic policy,  requires  that  this  evidence  of  right  should  be 
taken  to  be  of  very  strong,  if  not  of  conclusive,  force." 

As  the  complainants  have  the  legal  right  to  the  prem- 
ises in  controversy,  and  as  no  parties  deriving  title  from 
the  former  owners  can  contest  that  title  with  them,  there 
does  not  seem  to  be  any  just  reason  why  the  relief  prayed 
should  not  be  granted.  Such  relief  is  among  the  reme- 
dies often  administered  by  a  court  of  equity.  It  is  a  part 
of  its  ordinary  jurisdiction  to  perfect  and  complete  the 
means  by  which  the  right,  estate,  or  interest  of  parties, 
that  is,  their  title,  may  be  proved  or  secured,  or  to  re- 
move obstacles  which  hinder  its  enjoyment.  (Pomeroy's 
Equity  Jurisprudence,  vol.  1,  sec.  171.)  The  form  of  the 
•remedy  will  vary  according  to  the  particular  circumstan- 
ces of  each  case.  "  It  is  absolutely  impossible,"  says  Pom- 
eroy  in  his  treatise,  "to  enumerate  all  the  special  kinds 
of  relief  which  may  be  granted,  or  to  place  any  bounds  to 
the  power  of  the  courts  in  shaping  the  relief  in  accord- 
ance with  the  circumstances  of  particular  cases.  As  the 
nature  and  incidents  of  proprietary  rights  and  interests, 
and  of  the  circumstances  attending  them,  and  of  the  re- 
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lations  arising  from  them,  are  practically  unlimited,  so 
are  the  kinds  and  forms  of  specific  relief  applicable  to 
these  circumstances  and  relations." 

In  Blight  v.  Banks  (6  T.  B.  Monroe,  192),  a  bill  was 
filed  by  the  complainant  to  supply  the  want  of  certain 
records  or  conveyances,  under  which  he  claimed  title, 
said  to  have  been  executed  and  lost.  A  patent  had  been 
issued  by  the  Commonwealth  of  Virginia  for  a  large 
amount  of  property,  which,  by  various  intermediate  con- 
veyances, had  become  vested  in  the  complainant.  These 
conveyances  had  not  been  recorded,  and  on  that  ground 
the  complainant  alleged  that  his  title  was  in  jeopardy 
from  creditors  and  innocent  purchasers ;  that  with  great 
difficulty  any  title  could  be  established  at  law,  because 
the  conveyances  could  not  be  given  in  evidence  without 
parol  proof;  and  that  some  of  the  witnesses  were  dead, 
and  some  of  the  original  conveyances  were  lost  and  could 
not  be  found.  His  prayer  was  that  his  title  might  be 
rendered  complete  as  a  recorded  title  by  the  decree  of  the 
chancellor.  The  first  question  made  in  the  case  by  the 
defendant  was  as  to  the  jurisdiction  of  the  court.  It  was 
contended  that  such  omissions  in  completing  a  defective 
title  were  generally  the  fault  of  the  grantees,  and  that 
equity  would  not  sustain  a  bill  for  that  purpose.  But 
the  Court  of  Appeals  of  Kentucky  replied  that  it  could 
not  doubt  the  propriety  of  the  interference  of  the  chancel- 
lor in  such  case.  "Equity,"  said  the  court,  "  will  fre- 
quently interfere  to  remove  difficulties  in  land  titles, 
where  a  party  cannot  proceed  without  difficulty  at  law ; 
where  the  conveyances  are  lost,  or  in  the  possession  of 
the  opposite  party;  or  where  the  parties  are  numerous,  and 
the  proof  hard  of  access;  and  in  many  such  cases  it  will 
lighten  the  burden,  and  settle  many  controversies,  and 
bring  them  into  a  small  scope.  And  where  the  title  is 
purely  legal,  for  such  and  similar  causes,  to  those  we 
have  enumerated,  equity  has  carved  out  a  branch  of  ju- 
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risdiction,  and  a  class  of  bills,  termed  in  the  books  eject- 
ment bills,  in  which  not  only  the  title  is  made  clear,  but 
the  possession  decreed  also.  No  reason  is  perceived  by 
us  why  the  present  case  is  not  within  the  spirit  of  these 
cases.  The  difficulties  in  an  unrecorded  title,  especially 
if  it  is  derived  through  a  long  chain  of  conveyances,  are 
familiar  to  our  courts  in  this  country.  The  danger  to 
which  the  title  is  exposed  from  two  classes  of  persons, 
creditors  and  subsequent  purchasers,  is  often  great,  and 
the  facilities  afforded  from  a  title  which  can  be  read  in 
evidence  without  other  proof  than  the  authentication  an- 
nexed, are  felt  by  every  one  who  has  to  bring  his  title 
into  court  for  attack  or  defence,  and  the  present  case  will 
furnish  a  good  comment  on  the  propriety  of  the  interfer- 
ence of  the  chancellor."  The  court,  therefore,  decreed 
the  relief  prayed.  On  a  petition  for  a  rehearing  it  re- 
viewed its  former  opinion,  the  main  point  of  which  was 
the  jurisdiction  of  the  court  of  equity  over  the  bill,  and 
said : 

"  It  is  true  that  bills  to  make  legal  titles  which  are 
valid  against  all  the  world,  except  two  descriptions  of 
persons,  recorded  titles,  and  thus  to  protect  them  from 
creditors  and  innocent  purchasers,  have  not  been  frequent. 
But  if  such  bills  cannot  be  allowed  under  one  state  of 
conveyances,  it  must  certainly  be  said  that  there  is  a  de- 
fect of  justice  in  our  country.  A  court  of  common  law 
can  give  no  relief  in  such  a  case,  and  if  equity  cannot 
do  it  then  is  the  case  a  hopeless  one.  If,  however,  the 
principles  which  govern  courts  of  equity  are  examined  it 
will  be  found  that  there  are  many  circumstances  in  this 
case,  independent  of  defective  conveyances,  which  sus- 
tain the  jurisdiction."  (See  also  Simmons  Creek  Coal  Co. 
v.  Doran,  142  U.  S.  417,  449.) 

In  Hord  v.  Baugh  (7  Humphreys,  576),  a  bill  was  filed 
by  the  complainant  asking  the  aid  of  a  court  of  chancery 
to  set  up  a  deed  of  bargain  and  sale,  which  was  lost  or 
destroyed  before  registration,  the  bargainer  having  died 
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without  executing  another.  The  chancellor  below  dis- 
missed the  bill  upon  the  ground  that  the  bargainer  hav- 
ing once  conveyed  the  land,  had  parted  with  all  his  in- 
terest therein,  and  that  the  court  had  no  jurisdiction  of 
such  a  case.  But  the  Supreme  Court  of  Tennessee 
thought  the  chancellor  erred,  saying :  "  The  loss  of  the 
deed  is  a  casualty  seriously  endangering  the  complain- 
ant's title,  as  he  can  maintain  no  action  of  ejectment 
without  it.  He  then  certainly  must  have  a  right  to  ask 
the  aid  of  a  court  of  chancery  in  his  case,  either  by  hav- 
ing the  legal  title  vested  in  him  as  against  the  bargainer 
and  his  representatives,  or  by  having  the  deed  set  up  and 
established  as  in  all  other  cases  of  lost  deeds.  The  com- 
plainant may  have  his  decree  for  either  or  both  of  these 
remedies." 

In  Montgomery  v.  Kerr  (6  Cold  well,  199),  the  same  court 
sustained  a  bill  and  established  the  complainant's  title 
where  a  deed  of  the  property  had  been  lost.  The  decree 
was-  that  the  complainant  was  entitled,  by  virtue  of  and 
under  his  deed,  to  hold  the  premises  in  fee  simple,  and 
that  the  defendant  had  no  right,  title,  or  interest  therein. 

In  Bohart  v.  Chamberlain  (99  Mo.  622),  the  proof  showed 
that  a  deed  o'f  trust  which  had  been  executed  by  de- 
fendant to  the  plaintiff  had  been  subsequently  lost  with- 
out being  recorded.  The  court  on  being  satisfied  of  the 
correctness  of  the  finding  of  the  lower  court  to  this  ef- 
fect, said  :  "  No  doubt  is  entertained  that  a  court  of  equity 
would  have  jurisdiction  to  afford  the  relief  prayed  for  in 
the  petition.  One  of  the  most  common  interpositions  of 
equity  is  in  the  case  of  lost  deeds  and  instruments.  A 
court  of  equity  in  case  of  the  loss  of  an  instrument  which 
affects  the  title  or  affords  a  security  will  direct  a  recon- 
veyance to  be  made,  citing  Stokoe  v.  Robson,  19  Ves.  385  ; 
1  Story's  Equity  Jur.,  sees.  81,  84;  Lawrence  v.  Laurence, 
42  N.  H.  109  ;  1  Mad.  Ch.  24  ;  Fonblanque's  Equity,  ch. 
1,  sec.  3."  And  the  court  added  that  "  under  the  author- 
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ities  cited  the  lower  court  might  have  directed  a  re-ex- 
ecution of  the  deed  of  trust  ;  but,  as  its  powers  were 
flexible,  it  could  accomplish  the  same  object  by  a  declar- 
atory decree,  establishing  the  existence  of  the  deed  in 
question.  (2  Pomeroy's  Eq.  sec.  827  ;  Garrett  v.  LyncJt,  45 
Ala.  204  ;  1  Pomeroy's  Eq.  sees.  171,  429.)" 

Many  other  authorities  to  the  same  purport  might  be 
cited.  They  are  only  illustrative  of  the  remedies  af- 
forded by  courts  of  equity  to  remove  difficulties  in  the 
way  of  owners  of  property  using  and  enjoying  it  fully. 
when,  from  causes  beyond  their  control,  such  use  and  en- 
joyment are  obstructed.  The  form  of  relief  will  always 
be  adapted  to  the  obstacles  to  be  removed.  The  flexibil- 
ity of  decrees  of  a  court  of  equity  will  enable  it  to  meet 
every  emergency.  Here  the  embarrassments  to  the  com- 
plainants in  the  use  and  enjoyment  of  their  property  are 
obvious  and  insuperable  except  by  relief  through  that 
court.  No  existing  rights  of  the  defendants  will  be  im- 
paired by  granting  what  is  prayed,  and  the  rights  of  the 
complainants  will  be  placed  in  a  condition  to  be  avail- 
able. The  same  principle  which  leads  a  court  of  equity 
upon  proper  proof  to  establish  by  its  decree  the  exist- 
ence of  a  lost  deed,  and  thus  make  it  a  matter  of  record, 
must  justify  it  upon  like  proof  to  declare  by  its  decree 
the  validity  of  a  title  resting  in  the  recollection  of  wit- 
nesses, and  thus  make  the  evidence  of  the  title  a  matter 
of  record.  It  is,  therefore,  ordered  that  the  decree  of  the 
court  below  be  reversed,  and  the  cause  remanded  to  that 
court  with  directions  to  enter  a  decree  declaring  the  title 
of  the  complainants  to  the  premises  described  in  their 
complaint,  by  adverse  possession  of  the  parties  through 
whom  they  claim,  to  be  complete,  and  that  the  defend- 
ants be  enjoined  from  asserting  title  to  the  said  premises 
through  their  former  owner.  Each  party  to  pay  his  own 
costs. 
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Until  regulations  by  Congress  touching  the  liabilities  of  parties  for 
marine  torts  resulting  in  death  of  the  persons  injured  are  made,  the 
statute  of  a  State  giving  a  right  of  action  to  the  personal  representa- 
tives of  the  deceased,  where  his  death  is  caused  by  the  wrongful 
act  or  omission  of  another,  applies,  the  tort  being  committed  within 
the  territorial  limits  of  the  State. 


OPINION 

OF  THE 

UNITED    STATES    SUPREME    COURT 

IN 

SHERLOCK   ET  AL.  v.  ALLING, 

DELIVERED  BY 

.  JUS-TICK 

At  October  Term,  1876 


1 .  The  action  of  Congress  as  to  a  regulation  of  commerce,  or  the  liabil- 

ity 'for  its  infringement,  is  exclusive  of  State  authority  ;  but,  until 
some  action  is  taken  by  Congress,  the  legislation  of  a  State,  not 
directed  against  commerce  or  any  of  its  regulations,  but  relating 
generally  to  the  rights,  duties,  and  liabilities  of  citizens,  is  of  oblig- 
atory force  within  its  territorial  jurisdiction,  although  it  may  indi- 
rectly and  remotely  affect  the  operations  of  foreign  or  inter-State 
commerce,  or  persons  engaged  in  such  commerce. 

2.  The  act  of  March  30,  1852,  "  to  provide  for  the  better  security  of  the 

lives  of  passengers  on  board  of  vessels  propelled  in  whole  or  part 
by  steam,  and  for  other  purposes,"  does  not  exempt  the  owners 
and  master  of  a  steam-vessel,  and  the  vessel,  from  liability  for  in- 
juries caused  by  the  negligence  of  its  pilot  or  engineer,  but  makes 
them  liable  for  all  damages  sustained  by  a  passenger  or  his  bag- 
gage, from  any  neglect  to  comply  with  the  provisions  of  the  law, 
no  matter  where  the  fault  may  lie  ;  and,  in  addition  to  this  rem- 
edy, any  person  injured  by  the  negligence  of  the  pilot  or  engineer 
may  have  his  action  directly  against  those  officers. 


Reported  in  93  U.  S.  99. 


3.  The  relation  between  the  owner  or  master  and  pilot,  as  that  of 
master  and  employe,  is  not  changed  by  the  fact  that  the  selection 
of  the  pilot  is  limited  to  those  who  have  been  found  by  examina- 
tion to  possess  the  requisite  knowledge  and  skill,  and  have  been 
licensed  by  the  government  inspectors. 

Error  to  the  Supreme  Court  of  the  State  of  Indiana. 
The  facts  are  sufficiently   stated  in  the  opinion  of  the 
court. 

Mr.  Justice  Field  delivered  the  opinion. 

In  December,  1858,  the  defendants  were  the  owners  of 
a  line  of  steamers  employed  in  navigating  the  river  Ohio 
between  the  port  and  city  of  Cincinnati,  in  the  State  of 
Ohio,  and  the  port  and  city  of  Louisville,  in  the  State  of 
Kentucky,  for  the  purpose  of  carrying  passengers,  freight, 
and  the  United  States  mail.  On  the  4th  of  that  month, 
at  night,  two  boats  of  the  line,  designated,  respectively, 
as  the  "  United  States  "  and  the  "  America,"  collided  at  a 
point  on  the  river  opposite  the  mainland  of  the  State  of 
Indiana.  By  the  collision,  the  hull  of  one  of  them  was 
broken  in,  and  a  fire  started,  which  burned  the  boat  to 
the  water's  edge,  destroying  it,  and  causing  the  death  of 
one  of  its  passengers,  by  the  name  of  Sappington,  a  citi- 
zen of  Indiana.  The  administrator  of  the  deceased 
brought  the  present  action  for  his  death  in  one  of  the 
courts  of  common  pleas  of  Indiana,  under  a  statute  of 
that  State,  which  provides,  "  that  when  the  death  of  one 
is  caused  by  the  wrongful  act  or  omission  of  another,  the 
personal  representatives  of  the  former  may  maintain  an 
action  therefor  against  the  latter,  if  the  former  might 
have  maintained  an  action,  had  he  lived,  against  the 
latter  for  an  injury  (or  the  same  act  or  omission." 

The  complaint  in  the  action  alleged  that  the  collision 
occurred  within  the  territorial  jurisdiction  of  Indiana, 
above  the  line  of  low-water  mark  of  the  river,  and 
charged  it  generally  to  the  careless  and  negligent  naviga- 
tion of  the  steamboat "  United  States,"  by  the  defendants' 


servants,  and  officers  of  the  vessel,  but  especially  to  the 
carelessness  of  the  pilot,  in  running  the  same  at  too 
great  a  speed  down  the  stream ;  in  giving  the  first  signal 
to  the  approaching  boat  as  to  the  choice  of  sides  of  the 
river  contrary  to  the  established  custom  of  pilots  navi- 
gating the  Ohio,  and  the  rules  prescribed  by  the  act  of 
Congress ;  and  in  not  slackening  the  speed  of  the  boat 
and  giving  a  signal  of  alarm  and  danger  until  it  was  too 
late  to  avoid  the  collision. 

To  defeat  this  action,  the  defendants  relied  upon  sub- 
stantially the  following  grounds  of  defence:  1st,  that  the 
injuries  complained  of  occurred  on  the  river  Ohio,  be- 
yond low-water  mark  on  the  Indiana  side,  and  within 
the  limits  of  the  State  of  Kentucky  ;  and  that,  by  a  law 
of  that  State,  an  action  for  the  death  of  a  party  from  the 
carelessness  of  another  could  only  be  brought  within  one 
year  from  such  death,  which  period  had  elapsed  when 
the  present  action  was  brought ;  and,  2d,  that  at  the  time 
of  the  alleged  injuries  the  colliding  boats  were  engaged 
in  carrying  on  inter-State  commerce  under  the  laws  of 
the  United  States,  and  the  defendants,  as  their  owners, 
were  not  liable  for  injuries  occurring  in  their  navigation 
through  the  carelessness  of  their  officers,  except  as  pre- 
scribed by  those  laws ;  and  that  these  did  not  cover  the 
liability  asserted  by  the  plaintiff  under  the  statute  of 
Indiana. 

Under  the  first  head,  no  question  is  presented  for  con- 
sideration of  which  we  can  take  cognizance.  It  is  ad- 
mitted that  the  territorial  limits  of  Indiana  extend  to 
low-water  mark  on  the  north  side  of  the  river,  and  the 
jury  found  that  the  collision  took  place  above  that  mark. 
It  is,  therefore,  of  no  moment  to  the  defendants  that  the 
Supreme  Court  of  Indiana  held  that  the  State  possessed 
concurrent  jurisdiction  with  Kentucky  on  the  river, 
under  the  act  of  the  Commonwealth  of  Virginia  of  1789, 
providing  for  the  erection  of  the  district  of  Kentucky 


into  an  independent  State,  and  that  the  legislation  of  In- 
diana could,  for  that  reason,  be  equally  enforced  with  re- 
spect to  any  matters  occurring  on  the  river,  as  with  re- 
spect to  similar  matters  occurring  within  her  territorial 
limits  on  the  land. 

The  questions  for  our  consideration  arise  under  the 
second  head  of  the  defence.  Under  this  head  it  is  con- 
tended that  the  statute  of  Indiana  creates  a  new  liability, 
and  could  not,  therefore,  be  applied  to  cases  where  the 
injuries  complained  of  were  caused  by  marine  torts,  with- 
out interfering  with  the  exclusive  regulation  of  com- 
merce vested  in  Congress.  The  position  of  the  defend- 
ants, as  we  understand  it,  is,  that  as  by  both  the  com- 
mon and  maritime  law  the  right  of  action  for  personal 
torts  dies  with  the  person  injured,  the  statute  which  al- 
lows actions  for  such  torts,  when  resulting  in  the  death 
of  the  person  injured,  to  be  brought  by  the  personal  rep- 
resentatives of  the  deceased,  enlarges  the  liability  of 
parties  for  such  torts,  and  that  such  enlarged  liability,  if 
applied  to  cases  of  marine  torts,  would  constitute  a  new 
burden  upon  commerce. 

In  supposed  support  of  this  position  numerous  decis- 
ions of  this  court  are  cited  by  counsel,  to  the  effect  that 
the  States  can  not  by  legislation  place  burdens  upon 
commerce  with  foreign  nations  or  among  the  several 
States.  The  decisions  go  to  that  ex-tent,  and  their  sound- 
ness is  not  questioned.  But,  upon  an  examination  of 
the  cases  in  which  they  were  rendered,  it  will  be  found 
that  the  legislation  adjudged  invalid  imposed  a  tax  upon 
some  instrument  or  subject  of  commerce,  or  exacted  a 
license  fee  from  parties  engaged  in  commercial  pursuits, 
or  created  an  impediment  to  the  free  navigation  of  some 
public  waters,  or  prescribed  conditions  in  accordance 
with  which  commerce  in  particular  articles  or  between 
particular  places  was  required  to  be  conducted.  In  all 
the  cases  the  legislation  condemned  operated  directly 


upon  commerce,  either  by  way  of  tax  upon  its  busin,  — . 
license  upon  its  pursuit  in  particular  channels,  or  condi- 
tions for  carrying  it  on.  Thus,  in  The  Passenger  Cases,  7 
How.  445,  the  laws  of  New  York  and  Massachusetts  ex- 
acted a  tax  from  the  captains  of  vessels  bringing  passen- 
gers from  foreign  ports  for  every  passenger  landed.  In 
the  Wheeling  Bridge  Case,  13  id.  518,  the  statute  of  Vir- 
ginia authorized  the  erection  of  abridge,  which  was  held 
to  obstruct  the  free  navigation  of  the  river  Ohio.  In  the 
case  of  Sinnot  v.  Davenport,  22  id.  227,  the  statute  of  Ala- 
bama required  the  owner  of  a  steamer  navigating  the 
waters  of  the  State  to  file,  before  the  boat  left  the  port  of 
Mobile,  in  the  office  of  the  probate  judge  of  Mobile 
County,  a  statement  in  writing,  setting  forth  the  name  of 
the  vessel,  and  of  the  owner  or  owners,  and  his  or  their 
place  of  residence  and  interest  in  the  vessel,  and  pre- 
scribed penalties  for  neglecting  the  requirement.  It  thus 
imposed  conditions  for  carrying  on  the  coasting  trade  in 
the  waters  of  the  State  in  addition  to  those  prescribed  by 
Congress.  And  in  all  the  other  cases  where  legislation 
of  a  State  has  been  held  to  be  null  for  interfering  with 
the  commercial  power  of  Congress,  as  in  Bromi  v.  Mary- 
land, 12  Wheat.  425,  State  Tonnage  Tax  Cases,  12  Wall.  204, 
and  Welton  v.  Missouri,  91  U.  S.  275,  the  legislation  cre- 
ated, in  the  way  of  tax,  license,  or  condition,  a  direct 
burden  upon  commerce,  or  in  some  way  directly  inter- 
fered with  its  freedom.  In  the  present  case  no  such  oper- 
ation can  be  ascribed  to  the  statute  of  Indiana.  That 
statute  imposes  no  tax,  prescribes  no  duty,  and  in  no  re- 
spect interferes  with  any  regulations  for  the  navigation 
and  use  of  vessels.  It  only  declares  a  general  principle 
respecting  the  liability  of  all  persons  within  the  jurisdic- 
tion of  the  State  for  torts  resulting  in  the  death  of  parties 
injured.  And  in  the  application  of  the  principle  it 
makes  no  difference  where  the  injury  complained  of  oc- 
curred in  the  State,  whether  on  land  or  on  water.  (Jen- 
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eral  legislation  of  this  kind,  prescribing  the  liabilities  or 
duties  of  citizens  of  a  State,  without  distinction  as  to  pur- 
suit or  calling,  is  not  open  to  any  valid  objection  because 
it  may  affect  persons  engaged  in  foreign  or  inter-State 
commerce.  Objection  might  with  equal  propriety  be 
urged  against  legislation  prescribing  the  form  in  which 
contracts  shall  be  authenticated,  or  property  descend  or 
be  distributed  on  the  death  of  its  owner,  because  appli- 
cable to  the  contracts  or  estates  of  persons  engaged  in 
such  commerce.  In  conferring  upon  Congress  the  regula- 
tion of  commerce,  it  was  never  intended  to  cut  the  States 
off  from  legislating  on  all  subjects  relating  to  the  health, 
life,  and  safety  of  their  citizens,  though  the  legislation 
might  indirectly  affect  the  commerce  of  the  country. 
Legislation,  in  a  great  variety  of  ways,  may  affect  com- 
merce and  persons  engaged  in  it  without  constituting  a 
regulation  of  it,  within  the  meaning  of  the  Constitution. 

It  is  true  that  the  commercial  power  conferred  by  the 
Constitution  is  one  without  limitation.  It  authorizes 
legislation  with  respect  to  all  the  subjects  of  foreign  and 
inter-State  commerce,  the  persons  engaged  in  it,  and  the 
instruments  by  which  it  is  carried  on.  And  legislation 
has  largely  dealt,  so  far  as  commerce  by  water  is  con- 
cerned, with  the  instruments  of  that  commerce.  It  has 
embraced  the  whole  subject  of  navigation,  prescribed 
what  shall  constitute  American  vessels,  and  by  whom 
they  shall  be  navigated  ;  how  they  shall  be  registered  or 
enrolled  and  licensed  ;  to  what  tonnage,  hospital,  and 
other  dues  they  shall  be  subjected  ;  what  rules  they  shall 
obey  in  passing  each  other ;  and  what  provision  their 
owners  shall  make  for  the  health,  safety,  and  comfort  of 
their  crews.  Since  steam  has  been  applied  to  the  pro- 
pulsion of  vessels,  legislation  has  embraced  an  infinite 
variety  of  further  details,  to  guard  against  accident  and 
consequent  loss  of  life. 

The  power  to  prescribe  these  and   similar   regulations 


necessarily  involves  the  right  to  declare  the  liability 
which  shall  follow  their  infraction.  Whatever,  there- 
fore, Congress  determines,  either  as  to  a  regulation  or  the 
liability  for  its  infringement,  is  exclusive  of  State  author- 
ity. But  with  reference  to  a  great  variety  of  matters 
touching  the  rights  and  liabilities  of  persons  engaged  in 
commerce,  either  as  owners  or  navigators  of  vessels,  the 
laws  of  Congress  are  silent,  and  the  laws  of  the  State 
govern.  The  rules  for  the  acquisition  of  property  by 
persons  engaged  in  navigation,  and  for  its  transfer  and 
descent,  are,  with  some  exceptions,  those  prescribed  by 
the  State  to  which  the  vessels  belong  ;  and  it  may  be 
said,  generally,  that  the  legislation  of  a  State,  not  di- 
rected against  commerce  or  any  of  its  regulations,  but 
relating  to  the  rights,  duties,  and  liabilities  of  citizens, 
and  only  indirectly  and  remotely  affecting  the  opera- 
tions of  commerce,  is  of  obligatory  force  upon  citizens 
within  its  territorial  jurisdiction,  whether  on  land  or 
water,  or  engaged  in  commerce,  foreign  or  inter-State,  or 
in  any  other  pursuit.  In  our  judgment,  the  statute  of 
Indiana  falls  under  this  class.  Until  Congress,  there- 
fore, makes  some  regulation  touching  the  liability  of 
parties  for  marine  torts  resulting  in  the  death  of  the 
persons  injured,  we  are  of  opinion  that  the  statute  of 
Indiana  applies,  giving  a  right  of  action  in  such  cases  to 
the  personal  representatives  of  the  deceased,  and  that,  as 
thus  applied,  it  constitutes  no  encroachment  upon  the 
commercial  power  of  Congress.  United  States  v.  Bevans, 
3  Wheat.  337. 

In  the  case  of  The  Steamboat  Company  v.  Chase,  reported 
in  the  16th  of  Wallace,  this  court  sustained  an  action  for 
a  marine  tort  resulting  in  the  death  of  the  party  injured, 
in  the  name  of  the  administrator  of  the  deceased,  under 
a  statute  of  Rhode  Island,  similar  in  its  general" features 
to  the  one  of  Indiana.  There  the  deceased  was  killed 
whilst  crossing  Narragansett  Bay  in  a  sail-boat  by  colli- 
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sion  with  a  steamer  of  the  company ;  and  though  ob- 
jections were  taken,  and  elaborately  argued,  against  the 
jurisdiction  of  the  court,  it  was  not  even  suggested  that 
the  right  of  action  conferred  by  the  statute,  when  ap- 
plied to  cases  arising  out  of  marine  torts,  in  any  way  in- 
fringed upon  the  commercial  power  of  Congress. 

In  addition  to  the  objection  urged  to  the  statute  of  In- 
diana, the  defendants  also  contended,  that,  as  owners  of 
the  colliding  vessels,  they  were  exempt  from  liability  to 
the  deceased,  as  a  passenger  on  one  of  them,  and,  of  course, 
to  his  representatives,  as  the  collision  was  caused,  with- 
out any  fault  of  theirs,  by  the  negligence  of  the  pilots ; 
and  they  relied  upon  the  thirtieth  section  of  the  act  of 
Congress  of  March  30,  1852,  to  provide  for  the  better  se- 
curity of  the  lives  of  passengers  on  board  of  vessels  pro- 
pelled in  whole  or  part  by  steam.  That  act  was  in  force 
when  the  injuries  complained  of  in  this  case  were  com- 
mitted, and  its  principal  features  have  been  retained  in 
subsequent  legislation.  The  section  provided,  "that 
whenever  damage  is  sustained  by  any  passenger  or  his 
baggage,  from  explosion,  fire,  collision,  or  other  cause, 
the  master  and  the  owner  of  such  vessel,  or  either  of 
them,  and  the  vessel,  shall  be  liable  to  each  and  every 
person  so  injured  to  the  full  amount  of  damage,  if  it 
happens  through  any  neglect  to  comply  with  the  provisions  of 
law  herein  prescribed,  or  through  known  defects  or  imper- 
fections of  the  steaming  apparatus  or  of  the  hull ;  and 
any  person  sustaining  loss  or  injury  through  the  careless- 
ness, negligence,  or  wilful  misconduct  of  an  engineer  or 
pilot,  or  their  neglect  or  refusal  to  obey  the  provisions 
of  law  herein  prescribed  as  to  navigating  such  steamers, 
may  sue  such  engineer  or  pilot,  and  recover  damages  for 
any  such  injury  caused  as  aforesaid  by  any  such  engi- 
neer or  'pilot."  10  Stat.  72. 

It  was  argued,  that  by  this  section  Congress  intended 
the  exemption  claimed.  And  confirmation  of  this  view 


was  found  in  the  fact,  that  the  owners  were  obliged  to 
take  a  pilot,  and  were  restricted  in  their  choice  to  those 
licensed  by  the  government  inspectors.  It  was  supposed 
that  the  relation  between  owner  and  pilot,  as  that  of 
master  and  employe,  was  thus  changed,  and  that,  with 
the  change,  the  responsibility  of  the  former  for  the  negli- 
gence of  the  latter  ceased.  The  court,  however,  pro- 
ceeded through  the  trial  upon  a  different  theory  of  the 
position  of  the  defendants.  It  held,  that,  as  owners,  they 
were  responsible  for  the*  conduct  of  all  the  officers  and 
employes  of  the  vessels,  and  that  it  was  immaterial 
whether  the  vessels  were  or  not  at  the  time  of  the  collision 
under  the  exclusive  charge  of  the  pilots.  The  instruc- 
tions to  the  jury,  at  least,  went  to  that  extent.  They,  in 
substance,  declared  that,  if  the  collision  occurred  within 
the  territorial  jurisdiction  of  Indiana,  and  was  caused, 
without  fault  of  the  deceased,  by  the  carelessness  or  mis- 
conduct of  the  defendants,  or  any  of  their  agents,  serv- 
ants, or  employes,  in  navigating  and  managing  the  steam- 
ers, or  either  of  them,  the  plaintiff  was  entitled  to  re- 
cover. 

In  support  of  the  exemption,  the  counsel  of  the  de- 
fendants called  to  our  attention  an  opinion  of  the  Su- 
preme Court  of  Kentucky,  in  a  similar  case  arising  upon 
the  same  collision,  where  such  exemption  was  upheld. 
The  opinion  is  marked  by  the  usual  ability  which  char- 
acterizes the  judgments  of  that  court ;  but,  after  much 
hesitation  and  doubt,  we  have  been  compelled  to  dissent 
from  its  conclusions.  The  statute  appears  to  us  to  de- 
clare, that  the  owners  and  master  of  a  steam-vessel,  and 
the  vessel  itself,  shall  be  liable  for  all  damages  sustained 
by  a  passenger  or  his  baggage,  from  any  neglect  to  com- 
ply with  the  provisions  of  the  law,  no  matter  where  the 
fault  may  lie ;  and  that,  in  addition  to  this  remedy,  any 
person  injured  by  the  negligence  of  the  pilot  or  engineer 
may  have  his  action  directly  against  those  officers. 
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The  occasions  upon  which  a  pilot  or  engineer  would 
be  able  to  respond  to  any  considerable  amount  would  be 
exceptional.  The  statute  of  England,  which  exempts 
the  owners  of  vessels  and  the  vessels  from  liability  for 
faults  of  pilots, — pilotage  there  being  compulsory,  and 
pilots  being  licensed, — has  not  met  with  much  commen- 
dation from  the  admiralty  courts,  and  the  general  ten- 
dency of  their  adjudications  has  been  to  construe  the 
exemption  with  great  strictness.  This  course  of  decision 
is  very  fully  stated  in  the  exposition  of  the  law  made  by 
Mr.  Justice  Swayne,  in  the  case  of  The  China,  7  Wall.  53, 
where  this  court  declined  to  hold  that  compulsory  pilot- 
age relieved  the  vessel  from  liability.  In  the  case  of  The 
Halley,  Law  Rep.  2  Adm.  &  Ecc.  15,  decided  as  recently 
as  1867,  Sir  Robert  Phillimore  strongly  questioned  the 
policy  of  the  statute,  and  said  that  it  appeared  to  him 
difficult  to  reconcile  the  claims  of  natural  justice  with 
the  law  which  exempted  the  owner  who  had  a  licensed 
pilot  on  board  from  liability  for  the  injuries  done  by  the 
bad  navigation  of  his  vessel  to  the  property  of  an  inno- 
cent owner ;  and  observed,  that  no  one  acquainted  with 
the  working  of  the  law  could  be  ignorant  that  it  was 
fruitful  in  injustice.  The  doctrine,  that  the  owners  are 
responsible  for  the  acts  of  their  agents  and  employes, 
ought  not  to  be  discarded ;  because  the  selection  of  a 
pilot  by  the  owner  is  limited  to  those  who,  b}^  the  State, 
have  been  found  by  examination  to  possess  the  requisite 
knowledge  of  the  difficulties  of  local  navigation,  and 
the  requisite  skill  to  conduct  a  vessel  through  them. 
"  As  a  general  rule,"  says  Mr.  Justice  Grier,  "  masters  of 
vessels  are  not  expected  to  be,  and  can  not  be,  acquainted 
with  the  rocks  and  shoals  on  every  coast "  (and,  we  may 
add,  with  the  currents  and  shoals  of  every  river),  "  nor 
able  to  conduct  a  vessel  safely  into  every  port.  Nor  can 
the  absent  owners,  or  their  agent  the  master,  be  sap- 
posed  capable  of  judging  of  the  capacity  of  persons  of- 
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fering  to  serve  as  pilots.  Tliey  need  a  servant,  but  are 
not  in  a  situation  to  test  or  judge  of  his  qualifications, 
and  have  not,  therefore,  the  information  necessary  to 
choice.  The  pilot  laws  kindly  interfere,  and  do  that  for 
the  owners  which  they  could  not  do  for  themselves." 
Smith  v.  The  Creole  and  The  Sampson,  2  Wall.  Jr.  515. 
And  the  learned  Justice  observes,  that  in  such  cases, 
where  a  pilot  is  required  to  be  taken  from  those  licensed, 
the  relation  of  master  and  servant  is  not  changed ;  that 
the  pilot  continues  the  servant  of  the  owners,  acting  in 
their  employ,  and  receiving  wages  for  services  rendered 
to  them,  and  that  the  fact  that  he  is  selected  for  them  by 
persons  more  capable  of  judging  of  his  qualifications 
can  not  alter  the  relation. 

And,  in  the  case  of  The  Halley,  Sir  Robert  Phillimore 
upon  this  subject  says:  "  I  do  not  quite  understand  why, 
because  the  State  insists,  on  the  one  hand,  upon  all  per- 
sons who  exercise  the  office  of  pilot,  within  certain  dis- 
tricts, being  duly  educated  for  the  purpose,  and  having 
a  certificate  of  their  fitness,  and  insists,  on  the  other  hand, 
that  the  master  shall,  within  these  districts,  take  one  of 
these  persons  on  board  to  superintend  the  steering  of  his 
vessel,  the  usual  relation  of  owner  and  servant  is  to  be 
entirely  at  an  end  ;  and  still  less  do  I  see  why  the  suf- 
ferer is  to  be  deprived  of  all  practical  redress  for  injuries 
inflicted  upon  him  by  the  ship  which  such  a  pilot  navi- 
gates." 

By  the  common  law,  the  owners  are  responsible  for  the 
damages  committed  by  their  vessel,  without  any  refer- 
ence to  the  particular  agent  by  whose  negligence  the  in- 
jury was  committed.  By  the  maritime  law,  the  vessel, 
as  well  as  the  owners,  is  liable  to  the  party  injured  for 
damages  caused  by  its  torts.  By  that  law,  the  vessel  is 
deemed  to  be  an  offending  thing,  and  may  be  prosecuted, 
without  any  reference  to  the  adjustment  of  responsibil- 
ity between  the  owners  and  employes,  for  the  negligence 
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which  resulted  in  the  injury.  Any  departure  from  this 
liability  of  the  owners  or  of  the  vessel,  except  as  the 
liability  of  the  former  may  be  released  by  a  surrender  of 
the  vessel,  has  been  found  in  practice  to  work  great  in- 
justice. The  statute  ought  to  be  very  clear,  before  we 
should  conclude  that  any  such  departure  was  intended 
by  Congress.  The  section  we  have  cited  would  not  jus- 
tify such  a  conclusion.  Its  language  readily  admits  of 
the  construction  we  have  given,  and  that  construction  is 
in  harmony  with  the  purposes  of  the  act. 

Judgment  affirmed. 


•  J  I 


The  government  of  the  United  States  and  the  government  of  a  State 
are  distinct  and  independent  of  each  other  within  their  respective 
spheres  of  action,  although  existing  and  exercising  their  powers  within 
the  same  territorial  limits.  Neither  government  can  intrude  within  the 
jurisdiction,  or  authorize  any  interference  therein  by  its  judicial 
officers  with  the  action  of  the  other.  But  whenever  any  conflict 
arises  between  the  enactments  of  the  two  sovereignties,  or  in  the  en- 
forcement of  their  asserted  authorities,  those  of  the  national  govern- 
ment have  supremacy  until  the  validity  of  the  different  enactments 
and  authorities  are  determined  by  the  tribunals  of  the  United  States. 


OF    THE 

UNITED   STATES  SUPREME   COURT 

IN 

TARBLE'S    CASE. 

DELIVEBED    BY 

MR.  JUSTICE: 

At  December  Term,  1871.* 


ERROR  to  the  Supreme  Court  of  Wisconsin. 

This  was  a  proceeding  on  habeas  corpus  for  the  dis- 
charge of  one  Edward  Tarble,  held  in  the  custody  of  a 
recruiting  officer  of  the  United  States  as  an  enlisted  sol- 
dier, on  the  alleged  ground  that  he  was  a  minor,  under 
the  age  of  eighteen  years  at  the  time  of  his  enlistment, 
and  that  he  enlisted  without  the  consent  of  his  father. 

The  writ  was  issued  on  the  10th  of  August,  1869,  by  a 
court  commissioner  of  Dane  County,  Wisconsin,  an  officer 

*  Reported  in  13  Wall.  397. 
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authorized  by  the  laws  of  that  State  to  issue  the  writ  of 
habeas  corpus  upon  the  petition  of  parties  imprisoned  or 
restrained  of  their  liberty,  or  of  persons  on  their  behalf. 
It  was  issued  in  this  case  upon  the  petition  of  the  father 
of  Tarble,  in  which  he  alleged  that  his  son,  who  had 
enlisted  under  the  name  of  Frank  Brown,  was  confined 
and  restrained  of  his  liberty  by  Lieutenant  Stone,  of  the 
United  States  army,  in  the  city  of  Madison,  in  that  State 
and  county;  that  the  cause  of  his  confinement  and  re- 
straint was  that  he  had,  on  the  20th  of  the  preceding 
July,  enlisted,  and  been  mustered  into  the  military  service 
of  the  United  States ;  that  he  was  under  the  age  of  eigh- 
teen years  at  the  time  of  such  enlistment;  that  the  same 
was  made  without  the  knowledge,  consent,  or  approval  of 
the  petitioner;  and  was,  therefore,  as  the  petitioner  was 
advised  and  believed,  illegal;  and  that  the  petitioner  was 
lawfully  entitled  to  the  custody,  care,  and  services  of  his 
son. 

The  writ  was  directed  to  the  officer  thus  named,  com- 
manding him  to  have  Tarble,  together  with  the  cause  of 
his  imprisonment  and  detention,  before  the  commissioner, 
at  the  latter's  office,  in  the  city  of  Madison,  immediately 
after  the  receipt  of  the  writ. 

The  officer  thereupon  produced  Tarble  before  the  com- 
missioner and  made  a  return  in  writing  to  the  writ,  pro- 
testing that  the  commissioner  had  no  jurisdiction  in  the 
premises,  and  stating,  as  the  authority  and  cause  for  the 
detention  of  the  prisoner,  that  he,  the  officer,  was  a  first 
lieutenant  in  the  army  of  the  United  States,  and  by  due 
authority  was  detailed  as  a  recruiting  officer  at  the  city 
of  Madison,  in  the  State  of  Wisconsin,  and  as  such  officer 
had  the  custody  and  command  of  all  soldiers  recruited  for 
the  army  at  that  city  ;  that  on  the  27th  of  July  preceding, 
the  prisoner,  under  the  name  of  Frank  Brown,  was  regu- 
larly enlisted  as  a  soldier  in  the  army  of  the  United  States 


for  the  period  of  five  years,  unless  sooner  discharged  by 
proper  authority ;  that  he  then  duly  took  the  oath  required 
in  such  case  by  law  and  the  regulations  of  the  army,  in 
which  oath  he  declared  that  he  was  of  the  age  of  twenty- 
one  years,  and  thereby  procured  his  enlistment,  and  was 
on  the  same  day  duly  mustered  into  the  service  of  the 
United  States ;  that  subsequently  he  deserted  the  service, 
and  being  retaken  was  then  in  custody  and  confinement 
under  charges  of  desertion,  awaiting  trial  by  the  proper 
military  authorities. 

To  this  return  the  petitioner  filed  a  reply,  denying,  on 
information  and  belief,  that  the  prisoner  was  ever  duly 
or  lawfully  enlisted  or  mustered  as  a  soldier  into  the  army 
of  the  United  States,  or  that  he  had  declared  on  oath 
that  he  was  of  the  age  of  twenty-one  years,  and  alleging 
that  the  prisoner  was  at  the  time  of  his  enlistment  under 
the  age  of  eighteen  years,  and  on  information  and  belief 
that  he  was  enticed  into  the  enlistment,  which  was  with- 
out the  knowledge,  consent,  or  approval  of  the  petitioner ; 
that  the  only  oath  taken  by  the  prisoner  at  the  time  of 
his  enlistment  was  an  oath  of  allegiance ;  and  that  the 
petitioner  was  advised  and  believed  that  the  prisoner  was 
not,  and  never  had  been,  a  deserter  from  the  military 
service  of  the  United  States. 

On  the  12th  of  August,  to  which  day  the  hearing  of 
the  petition  was  adjourned,  the  commissioner  proceeded 
to  take  the  testimony  of  different  witnesses  produced 
before  him,  which  related  principally  to  the  enlistment  of 
the  prisoner,  the  declarations  which  he  made  as  to  his 
age,  and  the  oath  he  took  at  the  time,  his  alleged  deser- 
tion, the  charges  against  him,  his  actual  age,  and  the 
absence  of  any  consent  to  the  enlistment  on  the  part  of 
his  father. 

The  commissioner,  after  argument,  held  that  the 
prisoner  was  illegally  imprisoned  and  detained  by  Lieu- 


tenant  Stone,  and  commanded  that  officer  forthwith  to 
discharge  him  from  custody.  , 

Afterwards,  in  September  of  the  same  year,  that  officer 
applied  to  the  Supreme  Court  of  the  State  for  a  certiorari, 
setting  forth  in  his  application  the  proceedings  before  the 
commissioner  and  his  ruling  thereon.  The  certiorari  was 
allowed,  and  in  obedience  to  it  the  proceedings  had  before 
the  commissioner  were  returned  to  the  Supreme  Court. 
These  proceedings  consisted  of  the  petition  for  the  writ, 
the  return  of  the  officer,  the  reply  of  the  petitioner,  and 
the  testimony,  documentary  and  parol,  produced  before 
the  commissioner. 

Upon  these  proceedings  the  case  was  duly  argued 
before  the  Supreme  Court,  and  in  April,  1870,  that 
tribunal  pronounced  its  judgment,  affirming  the  order  of 
the  commissioner  discharging  the  prisoner.  This  judg- 
ment was  now  before  this  court  for  examination  on  writ 
of  error  prosecuted  by  the  United  States. 

The  opinion  of  the  court  below  was  sent  up  with  the 
transcript  of  the  record  in  the  case.  It  went  largely  and 
elaborately  into  the  grounds  of  its  judgment.  The  sacred- 
ness  of  the  right  to  personal  liberty,  and  "the  high, 
searching,  and  imperative  character  "  of  the  writ  of  habeas 
corpus  were  presented  and  enforced.  The  right  of  any 
State  court  to  liberate  a  party  in  custody  under  sentence 
of  the  Federal  courts,  when  such  Federal  court  had  juris- 
diction, was  not,  indeed,  asserted,  even  where  the  Federal 
court  might  err  in  what  it  did  ;  but,  contrariwise,  such 
right  by  any  State  court  was  disclaimed.  But  the  right  of 
the  State  courts  to  decide  whether  the  Federal  court  had 
jurisdiction  to  pass  upon  the  subject  at  all,  was  considered 
by  the  court  below  as  perfectly  within  its  competence  to 
pass  upon ;  and,  if  on  full  consideration  of  the  case,  the 
State  court  was  satisfied  that  the  Federal  court  had  no 
jurisdiction  at  ail  in  the  matter,  in  such  a  case  the  court 


below  asserted  that  the  duty  of  the  State  court  was*  to  dis- 
regard what  the  Federal  court  had  done. 

Mr.  B.  H.  Bristow,  Solicitor- General,  contra,  and  for 
the  United  States,  cited  as  conclusive  the  cases  of  Able- 
man  v.  Booth  and  United  S fates  v.  Booth,  in  U.  S.  Supreme 
court,*  where  the  action  of  the  Supreme  Court  of  Wis- 
consin— to  which  the  writ  of  error  in  this  case  had  gone — 
in  disregarding  the  action  of  the  Federal  courts  or  their 
officers  under  the  act  of  Congress  known  as  the  Fugitive 
Slave  Law — because,  as  the  Wisconsin  court  held,  the  act 
was  unconstitutional  and  void,  and  could  therefore  give 
the  Federal  court  no  jurisdiction — was  overruled,  and 
itself  held  unconstitutional  and  void. 

The  present  case,  Mr.  Bristow  argued,  was  covered  in 
principle  by  the  decisions  cited,  and  those  decisions  had 
been  applied  in  instance  by  several  State  courts  to  the 
case  of  an  enlisted  soldier  in  the  army  of  the  United 
States.t 

MR.  JUSTICE  FIELD  delivered  the  opinion  of  the  court. 

The  important  question  is  presented  by  this  case, 
whether  a  State  court  commissioner  has  jurisdiction,  upon 
habeas  corpus,  to  inquire  into  the  validity  of  the  enlist- 
ment of  soldiers  into  the  military  service  of  the  United 
States,  and  to  discharge  them  from  such  service  when,  in 
his  judgment,  their  enlistment  has  not  been  made  in  con- 
formity with  the  laws  of  the  United  States.  The  ques- 
tion presented  may  be  more  generally  stated  thus : 
Whether  any  judicial  officer  of  a  State  has  jurisdiction  to 
issue  a  writ  of  habeas  corpus,  or  to  continue  proceedings 

*  21  Howard,  506. 

t  In  re  Spangler,  11  Michigan,  299  ;  State  v.  Zulich,  5  Butcher,  409; 
In  re  Hobson,  40  Barbour.  43  ;  In  re  Jordan,  11  American  Law  Register, 
749. 


under  the  writ  when  issued,  for  the  discharge  of  a  person 
held  under  the  authority,  or  claim  and  color  of  the  au- 
thority, of  the  United  States,  by  an  officer  of  that  govern- 
ment. For  it  is  evident,  if  such  jurisdiction  may  be  exer- 
cised by  any  judicial  officer  of  a  State,  it  may  be  exer- 
cised by  the  court  commissioner  within  the  county  for 
which  he  is  appointed ;  and  if  it  may  be  exercised  with 
reference  to  soldiers  detained  in  the  military  service  of 
the  United  States,  whose  enlistment  is  alleged  to  have 
been  illegally  made,  it  may  be  exercised  with  reference  to 
persons  employed  in  any  other  department  of  the  public 
service  when  their  illegal  detention  is  asserted.  It  may  be 
exercised  in  all  cases  where  parties  are  held  under  the  au- 
thority of  the  United  States,  whenever  the  invalidity  of 
the  exercise  of  that  authority  is  affirmed.  The  jurisdic- 
tion, if  it  exist  at  all,  can  only  be  limited  in  its  applica- 
tion by  the  legislative  power  of  the  State.  It  may  even 
reach  to  parties  imprisoned  under  sentence  of  the  National 
courts,  after  regular  indictment,  trial,  and  conviction,  for 
offences  against  the  laws  of  the  United  States.  As  we 
read  the  opinion  of  the  Supreme  Court  of  Wisconsin  in 
this  case,  this  is  the  claim  of  authority  asserted  by  that 
tribunal  for  itself  and  for  the  judicial  officers  of  that  State. 
It  does,  indeed,  disclaim  any  right  of  either  to  interfere 
with  parties  in  custody,  under  judicial  sentence,  when  the 
National  court  pronouncing  sentence  had  jurisdiction  to 
try  and  punish  the  offenders,  but  it  asserts,  at  the  same 
time,  for  itself  and  for  each  of  those  officers,  the  right  to 
determine,  upon  habeas  corpus,  in  all  cases,  whether 
that  court  ever  had  such  jurisdiction.  In  the  case  of 
Booth,  which  subsequently  came  before  this  court,  it  not 
only  sustained  the  action  of  one  of  its  justices  in  discharg- 
ing a  prisoner  held  in  custody  by  a  marshal  of  the  United 
States,  under  a  warrant  of  commitment  for  an  offence 
against  the  laws  of  the  United  States,  issued  by  a  com- 


missioner  of  the  United  States  ;  but  it  discharged  the 
same  prisoner  when  subsequently  confined  under  sentence 
of  the  District  Court  of  the  United  States  for  the  same  of- 
fence, after  indictment,  trial,  and  conviction,  on  the  ground 
that,  in  its  judgment,  the  act  of  Congress  creating  the  of- 
fence was  unconstitutional ;  and  in  order  that  its  decision 
in  that  respect  should  be  final  and  conclusive,  directed  its 
clerk  to  refuse  obedience  to  the  writ  of  error  issued  by 
this  court,  under  the  act  of  Congress,  to  bring  up  the  de- 
cision for  review. 

It  is  evident,  as  said  by  this  court  when  the  case  of 
Booth  was  finally  brought  before  it,  if  the  power  asserted 
by  that  State  court  existed,  no  offence  against  the  laws  of 
the  United  States  could  be  punished  by  their  own  tri- 
bunals, without  the  permission  and  according  to  the  judg- 
ment of  the  courts  of  the  State  in  which  the  parties  hap- 
pen to  be  imprisoned ;  that  if  that  power  existed  in  that 
State  court,  it  belonged  equally  to  every  other  State  court 
in  the  Union  where  a  prisoner  was  within  its  territorial 
limits  ;  and,  as  the  different  State  courts  could  not  always 
agree,  it  would  often  happen  that  an  act,  which  was  ad- 
mitted to  be  an  offence  and  justly  punishable  in  one  State, 
would  be  regarded  as  innocent,  and  even  praiseworthy  in 
another,  and  no  one  could  suppose  that  a  government, 
which  had  hitherto  lasted  for  seventy  years,  "  enforcing 
its  laws  by  its  own  tribunals,  and  preserving  the  union  of 
the  States,  could  have  lasted  a  single  year,  or  fulfilled  the 
trusts  committed  to  it,  if  offences  against  its  laws  could 
not  have  been  punished  without  the  consent  of  the  State 
in  which  the  culprit  was  found. " 

The  decision  of  this  court  in  the  two  cases  which  grew  out 
of  the  arrest  of  Booth,  that  of  Ableman  v.  Booth,  and  that 
of  The  United  States  v.  Booth*  disposes  alike  of  the  claim 
of  jurisdiction  by  a  State  court,  or  by  a  State  judge,  to  in- 

*  21  Howard,  506. 
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terfere  with  the  authority  of  the  United  States,  whether  that 
authority  be  exercised  by  a  Federal  officer  or  be  exercised 
by  a  Federal  tribunal.  In  the  first  of  these  cases  Booth  had 
been  arrested  and  committed  to  the  custody  of  a  marshal  of 
the  United  States  by  a  commissioner  appointed  by  the  Dis- 
trict Court  of  the  United  States,  upon  a  charge  of  having 
aided  and  abetted  the  escape  of  a  fugitive  slave.  Whilst 
thus  in  custody  a  justice  of  the  Supreme  Court  of  Wis- 
consin issued  a  writ  of  habeas  corpus  directed  to  the  mar- 
shal, requiring  him  to  produce  the  body  of  Booth  with  the 
cause  of  his  imprisonment.  The  marshal  made  a  return, 
stating  that  he  held  the  prisoner  upon  the  warrant  of  the 
commissioner,  a  copy  of  which  he  annexed  to  and  returned 
with  the  writ.  To  this  return  Booth  demurred  as  insuf- 
ficient in  law  to  justify  his  detention,  and,  upon  the  hear- 
ing which  followed,  the  justice  held  his  detention  illegal, 
and  ordered  his  discharge.  The  marshal  thereupon  ap- 
plied for  and  obtained  a  certiorari,  and  had  the  proceed- 
ings removed  to  the  Supreme  Court  of  the  State,  where, 
after  argument,  the  order  of  the  justice  discharging  the 
prisoner  from  custody  was  affirmed.  The  decision  pro- 
ceeded upon  the  ground  that  the  act  of  Congress  respect- 
ing fugitive  slaves  was  unconstitutional  and  void. 

In  the  second  case,  Booth  had  been  indicted  for  the 
offence  with  which  he  was  charged  before  the  commis- 
sioner, and  from  which  the  State  judge  had  discharged 
him,  and  had  been  tried  and  convicted  in  the  District 
Court  of  the  United  States  for  the  District  of  Wisconsin, 
and  been  sentenced  to* pay  a  fine  of  $1,000,  and  to  be  im- 
prisoned for  one  month.  Whilst  in  imprisonment,  in  ex- 
ecution of  this  sentence,  application  was  made  by  Booth 
to  the  Supreme  Court  of  the  State  for  a  writ  of  habeas  cor- 
pus, alleging  in  his  application  that  his  imprisonment  was 
illegal,  by  reason  of  the  unconstitutionally  of  the  fugitive 
slave  law,  and  that  the  District  Court  had  no  jurisdiction 
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to  try  or  punish  him  for  the  matter  charged  against  him. 
The  court  granted  the  application,  and  issued  the  writ,  to 
which  the  sheriff,  to  whom  the  prisoner  had  been  com- 
mitted by  the  marshal,  returned  that  he  held  the  prisoner 
by  virtue  of  the  proceedings  and  sentence  of  the  District 
Court,  a  copy  of  which  was  annexed  to  his  return.  Upon 
demurrer  to  this  return,  the  court  adjudged  the  imprison- 
ment of  Booth  to  be  illegal,  and  ordered  him  to  be  dis- 
charged from  custody,  and  he  was  accordingly  set  at 
liberty. 

For  a  review  in  this  court  of  the  judgments  in  both  of 
these  cases,  writs  of  error  were  prosecuted.  No  return, 
however,  was  made  to  the  writs,  the  clerk  of  the  Supreme 
Court  of  Wisconsin  having  been  directed  by  that  court  to 
refuse  obedience  to  them ;  but  copies  of  the  records  were 
filed  by  the  Attorney-General,  and  it  was  ordered  by  this 
court  that  they  should  be  received  with  the  same  effect 
and  legal  operation  as  if  returned  by  the  clerk.  The  cases 
were  afterwards  heard  and  considered  together,  and  the 
decision  of  both  was  announced  in  the  same  opinion.  In 
that  opinion  the  Chief  Justice  details  the  facts  of  the  two 
cases  at  length,  and  comments  upon  the  character  of  the 
jurisdiction  asserted  by  the  State  judge  and  the  State 
court ;  by  the  State  judge  to  supervise  and  annul  the  pro- 
ceedings of  a  commissioner  of  the  United  States,  and  to 
discharge  a  prisoner  committed  by  him  for  an  offence 
against  the  laws  of  the  United  States  ;  and  by  the  State 
court  to  supervise  and  annul  the  proceedings  and  judg- 
ment of  a  District  Court  of  the  United  States,  and  to  dis- 
charge a  prisoner  who  had  been  indicted,  tried,  and  found 
guilty  of  an  offence  against  the  laws  of  the  United  States 
and  sentenced  to  imprisonment  by  that  court. 

And  in  answer  to  this  assumption  of  judicial  power  by 
the  judges  and  by  the  Supreme  Court  of  Wisconsin  thus 
made,  the  Chief  Justice  said  as  follows  :  If  they  "  possess 
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the  jurisdiction  they  claim,  they  must  derive  it  either  from 
the  United  States  or  the  State.  It  certainly  has  not  been 
conferred  on  them  by  the  United  States ;  and  it  is  equally 
clear  it  was  not  in  the  power  of  the  State  to  confer  it, 
even  if  it  had  attempted  to  do  so  ;  for  no  State  can  author- 
ize one  of  its  judges  or  courts  to  exercise  judicial  power, 
by  habeas  corpus  or  otherwise,  within  the  jurisdiction  of 
another  and  independent  government.  And  although  the 
State  of  Wisconsin  is  sovereign  within  its  territorial  limits 
to  a  certain  extent,  yet  that  sovereignty  is  limited  and  re- 
stricted by  the  Constitution  of  the  United  States.  And 
the  powers  of  the  general  government  and  of  the  State, 
although  both  exist  and  are  exercised  within  the  same  ter- 
ritorial limits,  are  yet  separate  and  distinct  sovereignties, 
acting  separately  and  independently  of  each  other,  within 
their  respective  spheres.  And  the  sphere  of  action  ap- 
propriated to  the  United  States  is  as  far  beyond  the  reach 
of  the  judicial  process  issued  by  a  State  judge  or  a  State 
court  as  if  the  line  of  division  was  traced  by  landmarks 
and  monuments  visible  to  the  eye.  And  the  State  of  Wis- 
consin had  no  more  power  to  authorize  these  proceedings 
of  its  judges  and  courts  than  it  would  have  had  if  the 
prisoner  had  been  confined  in  Michigan,  or  in  any  other 
State  of  the  Union,  for  an  offence  against  the  laws  of  the 
State  in  which  he  was  imprisoned." 

It  is  in  the  consideration  of  this  distinct  and  independ- 
ent character  of  the  government  of  the  United  States, 
from  that  of  the  government  of  the  several  States,  that  the 
solution  of  the  question  presented  in  this  case,  and  in 
similar  cases,  must  be  found.  There  are  within  the  ter- 
ritorial limits  of  each  State  two  governments,  restricted  in 
their  spheres  of  action,  but  independent  of  each  other, 
and  supreme  within  their  respective  spheres.  Each  has 
its  separate  departments  ;  each  has  its  distinct  laws,  and 
each  has  its  own  tribunals  for  their  enforcement.  Neither 


11 

government  can  intrude  within  the  jurisdiction,  or  author- 
ize any  interference  therein  by  its  judicial  officers  with  the 
action  of  the  other.  The  two  governments  in  each  State 
stand  in  their  respective  spheres  of  action  in  the  same  in- 
dependent relation  to  each  other,  except  in  one  particular, 
that  they  would  if  their  authority  embraced  distinct  terri- 
tories. That  particular  consists  in  the  supremacy  of  the 
authority  of  the  United  States  when  any  conflict  arises  be- 
tween the  two  governments.  The  Constitution  and  the 
laws  passed  in  pursuance  of  it  are  declared  by  the  Con- 
stitution itself  to  be  the  supreme  law  of  the  land,  and  the 
judges  of  every  State  are  bound  thereby,  "  anything  in 
the  constitution  or  laws  of  any  State  to  the  contrary  not- 
withstanding." Whenever,  therefore,  any  conflict  arises 
between  the  enactments  of  the  two  sovereignties,  or  in  the 
enforcement  of  their  asserted  authorities,  those  of  the  Na- 
tional government  must  have  supremacy  until  the  validity 
of  the  different  enactments  and  authorities  can  be  finally 
determined  by  the  tribunals  of  the  United  States.  This 
temporary  supremacy  until  judicial  decision  by  the  Na- 
tional tribunals,  and  the  ultimate  determination  of  the 
conflict  by  such  decision,  are  essential  to  the  preservation 
of  order  and  peace  and  the  avoidance  of  forcible  collision 
between  the  two  governments.  "  The  Constitution,"  as 
said  by  Mr.  Chief  Justice  Taney,  "  was  not  framed  merely 
to  guard  the  States  against  danger  from  abroad,  but  chiefly 
to  secure  union  and  harmony  at  home ;  and  to  accomplish 
this  end  it  was  deemed  necessary,  when  the  Constitution 
was  framed,  that  many  of  the  rights  of  sovereignty  which 
the  States  then  possessed  should  be  ceded  to  the  General 
government ;  and  that  in  the  sphere  of  action  assigned  to 
it,  it  should  be  supreme  and  strong  enough  to  execute  its 
own  laws  by  its  own  tribunals,  without  interruption  from 
a  State  or  from  State  authorities."  And  the  judicial  power 
conferred  extends  to  all  cases  arising  under  the  Constitu- 


12 

tion,  and  thus  embraces  every  legislative  act  of  Congress, 
whether  passed  in  pursuance  of  it  or  in  disregard  of  its 
provisions.  The  Constitution  is  under  the  view  of  the 
tribunals  of  the  United  States  when  any  act  of  Congress  is 
brought  before  them  for  consideration. 

Such  being  the  distinct  and  independent  character  of 
the  two  governments,  within  their  respective  spheres  of 
action,  it  follows  that  neither  can  intrude  with  its  judicial 
process  into  the  domain  of  the  other,  except  so  far  as  such 
intrusion  may  be  necessary  on  the  part  of  the  National 
government  to  preserve  its  rightful  supremacy  in  cases  of 
conflict  of  authority.  In  their  laws,  and  mode  of  enforce- 
ment, neither  is  responsible  to  the  other.  How  their  re- 
spective laws  shall  be  enacted ;  how  they  shall  be  carried 
into  execution  ;  and  in  what  tribunals  or  by  what  officers  ; 
and  how  much  discretion,  or  whether  any  at  all  shall  be 
vested  in  their  officers,  are  matters  subject  to  their  own 
control,  and  in  the  regulation  of  which  neither  can  inter- 
fere with  the  other. 

Now,  among  the  powers  assigned  to  the  National  gov- 
ernment is  the  power  "  to  raise  and  support  armies,"  and 
the  power  "  to  provide  for  the  government  and  regulation 
of  the  land  and  naval  forces."  The  execution  of  these 
powers  falls  within  the  line  of  its  duties,  and  its  control 
over  the  subject  is  plenary  and  exclusive.  It  can  deter- 
mine, without  question  from  any  State  authority,  how  the 
armies  shall  be  raised,  whether  by  voluntary  enlistment  or 
forced  draft,  the  age  at  which  the  soldier  shall  be  received, 
and  the  period  for  which  he  shall  be  taken,  the  compen- 
sation he  shall  be  allowed,  and  the  service  to  which  he 
shall  be  assigned.  And  it  can  provide  the  rules  for  the 
government  and  regulation  of  the  forces  after  they  are 
raised,  define  what  shall  constitute  military  offences,  and 
prescribe  their  punishment.  No  interference  with  the  ex-, 
ecution  of  this  power  of  the  National  government  in  the 


formation,  organization,  and  government  of  its  armies  by 
any  State  officials  could  be  permitted  without  greatly  im- 
pairing the  efficiency,  if  it  did  not  utterly  destroy,  this 
branch  of  the  public  service.  Probably  in  every  county 
and  city  in  the  several  States  there  are  one  or  more  offi- 
cers authorized  by  law  to  issue  writs  of  habeas  corpus  on 
behalf  of  persons  alleged  to  be  illegally  restrained  of  their 
liberty,  and  if  soldiers  could  be  taken  from  the  army  of 
the  United  States,  and  the  validity  of  their  enlistment  in- 
quired into  by  any  one  of  these  officers,  such  proceeding 
could  be  taken  by  all  of  them,  and  no  movement  could  be 
made  by  the  National  troops  without  their  commanders 
being  subjected  to  constant  annoyance  and  embarrassment 
from  this  source.  The  experience  of  the  late  rebellion  has 
shown  us  that,  in  times  of  great  popular  excitement,  there 
may  be  found  in  every  State  large  numbers  ready  and 
anxious  to  embarrass  the  operations  of  the  government, 
and  easily  persuaded  to  believe  every  step  taken  for  the 
enforcement  of  its  authority  illegal  and  void.  Power  to 
issue  writs  of  habeas  corpus  for  the  discharge  of  soldiers 
in  the  military  service,  in  the  hands  of  parties  thus  dis- 
posed, might  be  used,  and  often  would  be  used,  to  the 
great  detriment  of  the  public  service.  In  many  exigencies 
the  measures  of  the  National  government  might  in  this 
way  be  entirely  bereft  of  their  efficacy  and  value.  An  ap- 
peal in  such  cases  to  this  court,  to  correct  the  erroneous 
action  of  these  officers,  would  afford  no  adequate  remedy. 
Proceedings  on  habeas  corpus  are  summary,  and  the  delay 
incident  to  bringing  the  decision  of  a  State  officer,  through 
the  highest  tribunal  of  the  State,  to  this  court  for  review, 
would  necessarily  occupy  years,  and  in  the  meantime, 
where  the  soldier  was  discharged,  the  mischief  would  be 
accomplished.  It  is  manifest  that  the  powers  of  the  Na- 
tional government  could  not  be  exercised  with  energy  and 
efficiency  at  all  times  if  its  acts  could  be  interfered  with 


and  controlled  for  any  period  by  officers  or  tribunals  of 
another  sovereignty. 

It  is  true  similar  embarrassment  might  sometimes  be  oc- 
casioned, though  in  a  less  degree,  by  the  exercise  of  the 
authority  to  issue  the  writ  possessed  by  judicial  officers  of 
the  United  States,  but  the  ability  to  provide  a  speedy 
remedy  for  any  inconvenience  following  from  this  source 
would  always  exist  with  the  National  legislature. 

State  judges  and  State  courts,  authorized  by  laws  of 
their  States  to  issue  writs  of  habeas  corpus,  have  undoubt- 
edly a  right  to  issue  the  writ  in  any  case  where  a  party  is 
alleged  to  be  illegally  confined  within  their  limits,  unless 
it  appear  upon  his  application  that  he  is  confined  under 
the  authority,  or  claim  and  color  of  the  authority,  of  the 
United  States  by  an  officer  of  that  government.  If  such 
fact  appear  upon  the  application  the  writ  should  be  re- 
fused. If  it  do  not  appear  the  judge  or  court  issuing  the 
writ  has  a  right  to  inquire  into  the  cause  of  imprisonment, 
and  ascertain  by  what  authority  the  person  is  held  within 
the  limits  of  the  State ;  and  it  is  the  duty  of  the  marshal, 
or  other  officer  having  the  custody  of  the  prisoner,  to  give, 
by  a  proper  return,  information  in  this  respect.  His  re- 
turn should  be  sufficient,  in  its  detail  of  facts,  to  show 
distinctly  that  the  imprisonment  is  under  the  authority, 
or  claim  and  color  of  the  authority,  of  the  United  States, 
and  to  exclude  the  suspicion  of  imposition  or  oppression 
on  his  part.  And  the  process  or  orders,  under  which  the 
prisoner  is  held,  should  be  produced  with  the  return  and 
submitted  to  inspection,  in  order  that  the  court  or  judge 
issuing  the  writ  may  see  that  the  prisoner  is  held  by  the 
officer,  in  good  faith,  under  the  authority,  or  claim  and 
color  of  the  authority,  of  the  United  States,  and  not  under 
the  mere  pretence  of  having  such  authority. 

This  right  to  inquire  by  process  of  habeas  corpus,  and 
the  duty  of  the  officer  to  make  a  return,  "  grows  neces- 
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sarily,"  says  Mr.  Chief  Justice  Taney,  "  out  of  the  complex 
character  of  our  government  and  the  existence  of  two  dis- 
tinct and  separate  sovereignties  within  the  same  territorial 
space,  each  of  them  restricted  in  its  power,  and  each  within 
its  sphere  of  action,  prescribed  by  the  Constitution  of  the 
United  States,  independent  of  the  other.  But,  after  the 
return  is  made  and  the  State  judge  or  court  judicially  ap- 
prised that  the  party  is  in  custody  under  the  authority  of 
the  United  States,  they  can  proceed  no  further.  They 
then  know  that  the  prisoner  is  within  the  dominion  and 
jurisdiction  of  another  government,  and  that  neither  the 
writ  of  habeas  corpus  nor  any  other  process  issued  under 
State  authority  can  pass  over  the  line  of  division  between 
the  two  sovereignties.  He  is  then  within  the  dominion 
and  exclusive  jurisdiction  of  the  United  States.  If  he  has 
committed  an  offence  against  their  laws,  their  tribunals 
alone  can  punish  hini.  If  he  is  wrongfully  imprisoned, 
their  judicial  tribunals  can  release  him  and  afford  him  re- 
dress." 

Some  attempt  has  been  made  in  adjudications,  to  which 
our  attention  has  been  called, "to  limit  the  decision  of  this 
court  in  Ableman  v.  Booth  and  The  United  States  v.  Booth 
to  cases  where  a  prisoner  is  held  in  custody  under  undis- 
puted lawful  authority  of  the  United  States,  as  distin- 
guished from  his  imprisonment  under  claim  and  color  of 
such  authority.  But  it  is  evident  that  the  decision  does 
not  admit  of  any  such  limitation.  It  would  have  been  un- 
necessary to  enforce,  by  any  extended  reasoning,  such  as 
the  Chief  Justice  uses,  the  position  that  when  it  appeared 
to  the  judge  or  officer  issuing  the  writ,  that  the  prisoner 
was  held  under  undisputed  lawful  authority,  he  should 
proceed  no  further.  No  Federal  judge  even  could,  in  such 
case,  release  the  party  from  imprisonment,  except  upon 
bail  when  that  was  allowable.  The  detention  being  by  ad- 
mitted lawful  authority,  no  judge  could  set  the  prisoner  at 


16 

liberty,  except  in  that  way,  at  any  stage  of  the  proceeding". 
All  that  is  meant  by  the  language  used  is  that  the  State 
judge  or  State  court  should  proceed  no  further  when  it 
appears,  from  the  application  of  the  party,  or  the  return 
made,  that  the  prisoner  is  held  by  an  officer  of  the  United 
States  under  what,  in  truth,  purports  to  be  the  authority 
of  the  United  States  ;  that  is,  an  authority,  the  validity  of 
which  is  to  be  determined  by  the  Constitution  and  laws  of 
the  United  States.  If  a  party  thus  held  be  illegally  im- 
prisoned it  is  for  the  courts  or  judicial  officers  of  the  United 
States,  and  those  courts  or  officers  alone,  to  grant  him  re- 
lease. 

This  limitation  upon  the  power  of  State  tribunals  and 
State  officers  furnishes  no  just  ground  to  apprehend  that 
the  liberty  of  the  citizen  will  thereby  be  endangered.  The 
United  States  are  as  much  interested  in  protecting  the 
citizen  from  illegal  restraint  under  their  authority  as  the 
several  States  are  to  protect  him  from  the  like  restraint 
under  their  authority,  and  are  no  more  likely  to  tolerate 
any  oppression.  Their  courts  and  judicial  officers  are 
clothed  with  the  power  to  issue  the  writ  of  habeas  corpus 
in  all  cases,  where  a  party  is  illegally  restrained  of  his 
liberty  by  an  officer  of  the  United  States,  whether  such 
illegality  consist  in  the  character  of  the  process,  the 
authority  of  the  officer,  or  the  invalidity  of  the  law  under 
which  he  is  held.  And  there  is  no  just  reason  to  believe 
that  they  will  exhibit  any  hesitation  to  exert  their  power, 
when  it  is  properly  invoked.  Certainly  there  can  be  no 
ground  for  supposing  that  their  action  will  be  less  prompt 
and  efficient  in  such  cases  than  would  be  that  of  State 
tribunals  and  State  officers.* 

It  follows,  from  the  views  we  have  expressed,  that  the 
court  commissioner  of  Dane  County  was  without  jurisdic- 

*  In  the  matter  of  Severy,  4  Clifford.  In  the  matter  of  Keeler,  Hemp- 
stead,  306. 
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tion  to  issue  the  writ  of  habeas  corpus  for  the  discharge  of 
the  prisoner  in  this  case,  it  appearing,  upon  the  applica- 
tion presented  to  him  for  the  writ,  that  the  prisoner  was 
held  by  an  officer  of  the  United  States,  under  claim  and 
color,  of  the  authority  of  the  United  States,  as  an  enlisted 
soldier  mustered  into  the  military  service  of  the  National 
government ;  and  the  same  information  was  imparted  to 
the  commissioner  by  the  return  of  the  officer.  The  com- 
missioner was,  both  by  the  application  for  the  writ  and  the 
return  to  it,  apprised  that  the  prisoner  was  within  the 
dominion  and  jurisdiction  of  another  government,  and 
that  no  writ  of  habeas  corpus  issued  by  him  could  pass 
over  the  line  which  divided  the  two  sovereignties. 

The  conclusion*  we  have  reached  renders  it  unnecessary 
to  consider  how  far  the  declaration  of  the  prisoner  as  to 
his  age,  in  the  oath  of  enlistment,  is  to  be  deemed  con- 
clusive evidence  on  that  point  on  the  return  to  the  writ. 

Judgment  reversed. 


A  railroad  company  of  South  Carolina  was  incorporated  in  1851  for 
fifty  years.  At  the  time  a  general  law  of  the  State  was  in  existence, 
passed  in  1841,  which  enacted  that  the  charter  of  every  corporation 
subsequently  granted,  and  any  renewal,  amendment  or  modification 
thereof  should  be  subject  to  amendment,  alteration,  or  repeal  by 
legislative  authority,  unless  the  act  granting  the  charter  or  the 
renewal,  amendment,  or  modification,  in  express  terms  excepted  it 
from  the  operation  of  that  law.  The  object  of  the  reservation  was 
to  prevent  a  grant  of  corporate  rights  and  privileges  in  a  form 
which  would  preclude  legislative  interference  with  their  exercise, 
if  the  public  interests  should  at  any  time  require  such  interference, 
and  to  preserve  to  the  State  control  over  its  contract  with  the  cor- 
porators, which  would  otherwise  be  irrepealable  and  protected  from 
any  measures  affecting  its  obligation. 


OPINION 

OF  THE 

UNITED    STATES   SUPREME   COURT 

IN 

TOMLINSON  v.  JESSUP, 

DELIVERED  BY 

.  JUSTICE  KIKLD, 

At  December  Term,  1872* 


Appeal  from  the  Circuit  Court  for  the  District  of  South 
Carolina ;  the  case  being  this: 

Jessup,  of  New  York,  and  owner  of  a  number  of  shares 
in  the  Northeastern  Railroad  Company,  a  corporation 
created  in  1851  by  the  State  of  South  Carolina,  filed  a 

*Keptfrted  in  15  Wallace,  454. 


bill  in  the  court  below  against  Tomlinson  and  others, 
officers  of  the  State  of  South  Carolina,  to  enjoin  them 
from  levying  a  tax  on  the  property  of  the  road. 

The  question  was  whether  the  property  was  liable  to 
taxation  under  the  legislation  of  the  State. 

The  act  incorporating  the  company  contained  a  grant 
of  the  usual  powers  of  railroad  companies, and  the  charter 
was  for  the  term  of  fifty  years.  At  the  time  of  its  pass- 
age the  41st  section  of  an  act  of  the  General  Assembly, 
passed  in  December,  1841,  was  in  force,  as  follows: 

"  It  shall  become  part  of  the  charter  of  every  corpora- 
tion, which  shall, at  the  present,  or  any  succeeding  session 
of  the  General  Assembly,  receive  a  grant  of  a  charter,  or 
any  renewal,  amendment,  or  modification  thereof  (unless 
the  act  granting  such  charter,  renewal,  amendment,  or 
modification  shall,  in  express  terms,  except  it),  that  every 
charter  or  incorporation  gran  ted,  renewed,  or  modified  as 
aforesaid,  shall  at  all  times  remain  subject  to  amendment, 
alteration,  or  repeal,  by  the  legislative  authority."  (Stat. 
vol.  11,  p.  168.) 

The  act  of  incorporation  did  not  except  the  charter  of 
the  company  from  the  operation  of  this  section.  The 
company  received  extensions  of  its  powers  and  privi- 
leges at  various  times  subsequently,  but  in  no  case  did 
the  amendatory  acts  except  the  company  from  the  opera- 
ation  of  that  section.  (Id.  vol.  12,  pp.  176,  208-9  and 
370.) 

By  an  act,  passed  December  19th,  1855,  entitled  "An 
Act  to  amend  the  charter  of  the  Northeastern  Railroad 
Company,  and  for  other  purposes,"  it  was  enacted  as  fol- 
lows: 

"That  the  stock  of  the  said  company,  and  the  real  es- 
tate that  it  now  owns  or  may  hereafter  acquire,  which  is 
connected  with  or  subservient  to  the  works  authorized  in 
the  charter  of  the  said  company,  shall  be  and  the  same  is 
hereby  exempted  from  all  taxation  during  the  continu- 


ance  of  the  present  charter  of  the  said  company."      Ib. 
p.  407. 

This  latter  act  did  not  except  in  terms  the  charter  of 
the  company  from  the  provisions  of  the  41st  section  of 
the  act  of  1841,  above  recited. 

The  present  constitution  of  South  Carolina  was  adopted 
in  1868,  and  article  9,  section  1,  is  as  follows: 

"The  General  Assembly  shall  provide,  by  law,  for  a 
uniform  and  equal  rate  of  assessment  and  taxation,  and 
shall  prescribe  such  regulations  as  shall  secure  a  just 
valuation  for  taxation  of  all  property,  real,  personal,  and 
possessory,  except  mines  and  mining  claims,  the  proceeds 
of  which  alone  shall  be  taxed;  and  also  exempting  such 
property  as  may  be  exempted  by  law  for  municipal,  edu- 
cational, literary,  scientific,  religious,  or  charitable  pur- 
poses." 

Article  12,  section  2,  is  as  follows: 

"The  property  of  corporations  now  existing  or  here- 
after created,  shall  be  subject  to  taxation,  except  in  cases 
otherwise  provided  for  in  this  constitution." 

On  the  15th  of  September,  1868,  the  General  Assembly 
passed  an  act  entitled  "An  Act  providing  for  the  assess- 
ment and  taxation  of  property,"  the  first  section  of  which 
declares : 

"That  all  teal  and  personal  property  in  this  State,  and 
personal  property  of  residents  of  the  State,  which  may  be 
kept  or  used  temporarily  out  of  this  State,  with  the  inten- 
tion of  bringing  the  same  into  the  State,  or  which  has 
been  sent  out  of  the  State  for  sale  and  not  yet  sold ;  all 
moneys,  credits,  investments  in  bonds,  stocks,  joint  stock 
companies  or  otherwise,  of  parties  resident  in  this  State, 
shall  be  subject  to  taxation."  (Stat.  at  Large,  vol.  14, 
p.  27.) 

Subsequent  acts  provided  specially  for  the  taxation  of 
the  property  of  railroad  companies,  under  which  the 


officers  of  the  State  were  proceeding  to  assess  and  tax  the 
property  of  the  Northeastern  Railroad  Company,  when 
the  present  bill  was  filed. 

The  court  below  granted  an  injunction;  at  first  tempo- 
rary, and  then  final ;  and  from  the  final  injunction  the 
officers  of  the  State  appealed. 

Messrs.  Corbin  and  Chamberlain,  for  the  appellants. 
Mr.  Barker,  contra. 

Mr-  Justice  Field  delivered  the  opinion  of  the  court. 

i 

The  constitution  of  South  Carolina,  adopted  in  1868, 
declares  that  the  property  of  corporations  then  existing 
or  thereafter  created,  shall  be  subject  to  taxation,  except 
in  certain  cases,  not  material  to  the  present  inquiry.  The 
subsequent  legislation  of  the  State  carried  out  this  require- 
ment and  provided  for  the  taxation  of  the  property  of 
railroad  companies;  and  the  question  presented  is,  whether 
the  act  of  December,  1855,  to  amend  the  charter  of  the 
Northeastern  Railroad  Company,  exempted  the  property 
of  that  company  from  such  taxation.  The  company  was 
incorporated  in  1851,  and  at  that  time  a  general  law  of 
the  State  was  in  existence,  passed  in  1841,  which  enacted 
that  the  charter  of  every  corporation  subsequently  gran  ted, 
and  any  renewal,  amendment,  or  modification  thereof, 
should  be  subject  to  amendment,  alteration,  or  repeal  by 
legislative  authority,  unless  the  act  granting  the  charter 
or  the  renewal,  amendment,  or  modification,  in  express 
terms  excepted  it  from  the  operation  of  that  law.  The 
provisions  of  that  law,  therefore,  constituted  the  condi- 
tions upon  which  every  charter  of  a  corporation  subse- 
quently granted  was  held,  and  upon  which  every  amend- 
ment or  modification  was  made.  They  were  as  operative 


and  as  much  a  part  of  the  charter  and  amendment,  as  if 
incorporated  into  them. 

The  act  amending  the  charter  of  the  Northeastern  Rail- 
road Company,  passed  in  December,  1855,  provided  that 
the  stock  of  the  company,  and  the  real  estate  it  then 
owned,  or  might  thereafter  acquire,  connected  with  or 
subservient  to  the  works  authorized  by  its  charter,  should 
be  exempted  from  taxation  during  the  continuance  of  the 
charter.  This  act  contained  no  clause  excepting  the 
amendment  from  the  provisions  of  the  general  law  of 
1841.  It  was,  therefore,  itself  subject  to  repeal  by  force 
of  that  law. 

It  is  true  that  the  charter  of  the  company  when  ac- 
cepted by  the  corporators  constituted  a  contract  between 
them  and  the  State,  and  that  the  amendment,  when  ac- 
cepted, formed  a  part  of  the  contract  from  that  date  and 
was  of  the  same  obligatory  character.  And  it  may  be 
equally  true,  as  stated  by  counsel,  that  the  exemption  from 
taxation  added  greatly  to  the  value  of  the  stock  of  the 
company,  and  induced  the  plaintiff  to  purchase  the  shares 
held  by  him.  But  these  considerations  cannot  be  allowed 
any  weight  in  determining  the  validity  of  the  subsequent 
taxation.  The  power  reserved  to  the  State  by  the  law  of 
1841  authorized  any  change  in  the  contract  as  it  origin- 
ally existed,  or  as  subsequently  modified,  or  its  entire  re- 
vocation. The  original  corporators,  or  subsequent  stock- 
holders, took  their  interests  with  knowledge  of  the  exist- 
ence of  this  power,  and  of  the  possibility  of  its  exercise  at 
any  time  in  the  discretion  of  the  legislature.  The  object 
of  the  reservation,  and  of  similar  reservations  in  other 
charters,  is  to  prevent  a  grant  of  corporate  rights  and 
privileges  in  a  form  which  will  preclude  legislative  inter- 
ference with  their  exercise  if  the  public  interest  should  at 
any  time  require  such  interference.  It  is  a  provision  in- 
tended to  preserve  to  the  State  "control  over  its  contract 
with  the  corporators,  which  without  that  provision  would 


be  irrepealable  and  protected  from  any  measures  affecting 
its  obligation. 

There  is  no  subject  over  whicb  it  is  of  greater  moment 
for  the  State  to  preserve  its  powers  than  that  of  taxation. 
It  has  nevertheless  been  held  by  this  court,  not,  however, 
without  occasional  earnest  dissent  from  a  minority,  that 
the  power  of  taxation  over  particular  parcels  of  property, 
or  over  property  of  particular  persons  or  corporations, 
may  be  surrendered  by  one  legislative  body,  so  as  to  bind 
its  successors  and  the  State.  It  was  so  adjudged  at  an 
early  day  in  New  Jersey  v.  Wilson,  7  Cranch,  164 ;  the  ad- 
judication was  affirmed  in  Jefferson  Bank  v.  Skelly,  1  Black, 
436,  and  has  been  repeated  in  several  cases  within  the 
past  few  years,  and  notably  so  in  the  cases  of  The  Home 
of  the  Friendless  v.  Rouse,  8  Wallace,  430,  and  Wilmington 
Railroad  v.  Reed,  13  Id.  264.  In  these  cases,  and  in  others 
of  a  similar  character,  the  exemption  is  upheld  as  being 
made  upon  considerations  moving  to  the  State  which 
give  to  the  transaction  the  character  of  a  contract.  It  is 
thus  that  it  is  brought  within  the  protection  of  the  Fed- 
eral Constitution.  In  the  case  of  a  corporation  the  ex- 
emption, if  originally  made  in  the  act  of  incorporation,  is 
supported  upon  the  considerations  of  the  duties  and  lia- 
bilities which  the  corporators  assume  by  accepting  the 
charter.  When  made,  as  in  the  present  case,  by  an  amend- 
ment of  the  charter,  it  is  supported  upon  the  considera- 
tions of  the  greater  efficiency  with  which  the  corporation 
will  thus  be  enabled  to  discharge  the  duties  originally  as- 
sumed by  the  corporators  to  the  public,  or  of  the  greater 
facility  with  which  it  will  support  its  liabilities  and  carry 
out  the  purposes  of  its  creation.  Immunity  from  taxa- 
tion, constituting  in  these  cases  a  part  of  the  contract 
with  the  government,  is,  by  the  reservation  of  power  such 
as  is  contained  in  the  law  of  1841,  subject  to  be  revoked 
equally  with  any  other  provision  of  the  charter  whenever 
the  legislature  may  deem  it  expedient  for  the  public  in- 


terests  that  the  revocation  shall  be  made.  The  reserva- 
tion affects  the  entire  relation  between  the  State  and  the 
corporation,  and  places  under  legislative  control  all  rights, 
privileges,  and  immunities  derived  by  its  charter  directly 
from  the  State.  Rights  acquired  by  third  parties,  and 
which  have  become  vested  under  the  charter,  in  the  le- 
gitimate exercise  of  its  powers,  stand  upon  a  different  foot- 
ing ;  but  of  such  rights  it  is  unnecessary  to  speak  here. 
The  State  only  asserts  in  the  present  case  the  power  under 
the  reservation  to  modify  its  own  contract  with  the  cor- 
porators; it  does  not  contend  for  a  power  to  revoke  the 
contracts  of  the  corporation  with  other  parties,  or  to  im- 
pair any  vested  rights  thereby  acquired. 

Decree  reversed,  and  the  cause  remanded   with  direc- 
tions to 

Dismiss  the  suit. 


The  directors  of  a  corporation  are  subject  to  the  obligations  which  the 
law  imposes  upon  trustees  and  agents.  They  cannot,  therefore, 
with  respect  to  the  same  matters,  act  for  themselves  and  for  it,  nor 
occupy  a  position  in  conflict  with  its  interests. 


OPINION 

OF  THE 

UNITED    STATES    SUPREME    COURT 

IN 

WARDELL   v.  RAILROAD  COMPANY, 

DELIVERED  BY 

MR.  JUSTICE:  KIKLD, 

At   October   Term,  1880* 


Appeal  from  the  Circuit  Court  of  the  United  States  for 
the  district  of  Nebraska. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  James  0.  Broadhead  and  Mr.  James  M.  Woolworth 
for  the  appellant. 

Mr.  Andrew  J.  Poppleton  for  the  appellee. 

Mr.  Justice  Field  delivered  the  opinion  of  the  court : 

The   road   of    the    Union   Pacific  Railroad  Company    , 
passes  for  its  entire  length,  from  Omaha  on  the  Missouri 
River  to  Ogden  in  Utah,  a  distance  of  1,036  miles,  through 


*  Reported  in  103  U.  S.  651. 


a  country  almost  destitute  of  timber  fit  for  fuel.  During 
its  construction,  however,  large  deposits  of  coal,  of  excel- 
lent quality  and  easily  worked,  were  discovered  in  land 
along  its  line,  from  which  abundant  supplies  for  the  use 
of  the  company  could  be  obtained.  The  complainant 
represents  that  their  extent,  quality,  and  value  were  un- 
known, and  that  doubts  were  generally  entertained  as  to 
their  adequacy  to  meet  the  necessities  of  the  company, 
until  he  had  made  explorations  in  June,  1868,  and  re- 
ported to  its  managers  the  information  which  he  had  thus 
acquired  ;  and  that  upon  that  information  the  contract 
which  has  given  rise  to  this  suit  was  made,  after  much  ne- 
gotiation, between  the  company  and  himself  and  Cyrus 
0.  Godfrey,  with  whom  he  had  become  associated  in  busi- 
ness. But  in  this  respect  he  is  mistaken.  Though  he 
may  have  imparted  to  the  managers  the  information  ac- 
quired by  his  explorations,  the  knowledge  of  the  exis- 
tence and  general  character  of  the  deposits  had  been 
communicated  to  them  years  before  by  the  engineers  ap- 
pointed to  survey  the  route  for  the  construction  of  the 
road.  They  had  reported  that  coal  in  inexhaustible 
quantities,  of  suitable  quality  for  the  purposes  of  the  com- 
pany, was  found  so  near  the  line  of  the  road  as  to  render 
its  extraction  and  delivery  easy  and  convenient.  It  is  of 
little  moment,  however,  whether  the  knowledge  of  the 
existence,  character,  extent,  and  accessibility  of  the  de- 
posits was  obtained  from  the  complainant  or  from  others; 
it  is  sufficient  that  the  directors  of  the  Union  Pacific 
Railroad  Company,  having  the  control  and  management 
of  its  road  and  business,  were  informed  upon  the  subject 
at  the  time  the  contract  mentioned  was  made.  That  con- 
tract was  as  follows : 

"  This  agreement,  made  this  sixteenth  day  of  July,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and 
sixty-eight,  between  the  Union  Pacific  Railroad  Company, 
by  its  proper  officers,  of  the  first  part,  and  Cyrus  0. 


Godfrey  and  Thomas  Wardell,  of  the  State  of  Missouri, 
or  assigns,  parties  of  the  second  part — 

"Witnesseth,  that  the  said  party  of  the  first  part  agrees 
that  the  said  parties  of  the  second  part  may  prospect  at 
their  own  expense  for  coal  on  the  whole  line  of  the  Union 
Pacific  railway,  and  its  branches  and  extensions,  and 
open  and  operate  any  mines  discovered,  at  their  own  ex- 
pense ;  that  said  railroad  company  agrees  to  purchase  of 
said  parties  of  the  second  part  all  clean  merchantable 
coal  mined  along  its  road,  needful  for  engines,  depots, 
shops,  and  other  purposes  of  the  company,  and  to  pay  for 
the  same  the  first  two  years  at  the  rate  of  six  dollars  per 
ton ;  for  the  next  three  years  at  five  dollars  per  tun  ;  for 
the  four  years  thereafter  at  four  dollars  per  ton ;  and  for 
the  six  years  remaining  at  the  rate  of  three  dollars  per 
ton,  delivered  upon  the  cars  at  the  mines  of  the  said  party 
of  the  second  part,  and  which  shall  not  be  less  than  ten 
per  cent,  added  to  the  cost  of  the  same  to  the  said  party 
of  the  second  part.  This  contract  to  be  and  remain  in 
full  force  and  effect  for  the  full  term  of  fifteen  years  from 
the  date  hereof. 

"  The  said  railroad  company  agrees  to  facilitate  the 
operations  of  the  said  parties-  of  the  second  part,  in  pros- 
pecting and  otherwise,  by  means  of  such  information  as  it 
may  possess,  and  by  furnishing  free  passes  on  its  road  to 
the  agents  of  the  parties  of  the  second  part,  not  exceeding 
six  in  number.  Said  railroad  company  further  agrees  to 
put  in  switches  and  the  necessary  side-tracks,  at  such  points 
as  may  be  mutually  agreed  upon,  for  the  accommodation 
of  the  business  of  the  said  parties  of  the  second  part;  that 
the  said  parties  of  the  second  part  agree  to  make  all  nec- 
essary exertions  to  increase  the  demand  and  consumption 
of  coal  by  outside  parties  along  the  line  of  said  railroad, 
and  to  open  and  operate  mines  at  such  points  where  coal 
may  be  discovered,  as  may  be  desired  by  said  railroad 
company ;  and  to  expend  within  the  first  five  years  from 
the  date  of  this  agreement,  in  the  purchase  and  develop- 
ment of  mines  and  mining  lands,  and  improvements  for 
the  opening,  successful  and  economical  working  of  the 
same,  not  less  than  the  sum  of  twenty  thousand  dollars ; 
also  to  furnish  for  the  use  of  the  said  railroad  company 
good  merchantable  coal,  and  to  pay  all  expenses  for  im- 
provements for  loading  coal  into  cars.  Any  improve- 


ment  desired  by  said  railroad  company  in  regard  to  the 
coal  to  be  used  by  it  shall  be  at  the  cost  of  said  railroad 
company. 

"  In  consideration  of  their  exertions  to  increase  the 
demand  for  coal,  and  the  large  sum  to  be  expended  in 
improvements,  it  is  further  agreed  that  the  parties  of  the 
second  part  shall  have  the  right  to  transport  over  the 
said  railroad  and  its  branches  for  the  next  fifteen  years 
from  the  date  of  this  agreement,  coal  for  general  con- 
sumption at  the  same  freight  that  will  be  charged  to 
others ;  but  the  said  parties  of  the  second  part  shall  be 
entitled  in  consideration  of  services  to  be  rendered  as 
herein  provided,  to  a  drawback  of  twenty-five  per  cent, 
on  all  sums  charged  for  the  transportation  of  coal. 

"  The  said  railroad  company  agrees  to  furnish  the  par- 
ties of  the  second  part  such  cars  as  they  may  require  in 
the  operation  of  their  business,  and  to  transport  them  as 
promptly  as  possible.  This  agreement  to  remain  in  force 
for  fifteen  years. 

"  The  coal  lands  owned  by  said  party  of  the  first  part 
are  hereby  leased  for  the  full  term  of  fifteen  years  to  the 
said  parties  of  the  second  part  or  their  assigns,  for  the  pur- 
pose of  working  the  same  as  may  seem  to  them  profit- 
able ;  said  parties  of  the  second  part  to  pay  for  the  first 
nine  years  a  royalty  of  twenty-five  cents  per  ton  for  each 
ton  of  coal  taken  from  their  lands,  excepting  always  coal 
taken  from  entries,  air-courses,  or  passage-ways,  for  which 
coal  no  royalty  shall  be  paid  ;  payments  for  the  same 
being  due  and  payable  monthly. 

"  The  royalty  for  the  last  six  years  of  this  lease  shall  be 
free,  provided  the  price  of  coal  to  the  railway  company  is 
reduced  to  three  dollars  per  ton.  If  three  dollars  and 
twenty -five  cents  or  more  per  ton,  then  in  that  case  the 
royalty  shall  be  as  during  the  first  nine  years. 

"  In  witness  whereof,  we  have  hereunto  set  our  hands 
and  seals,  this  the  day  and  year  first  above  mentioned. 

(Signed)  "OLIVER  AMES, 

"  President  of  the  Union  Pacific  E.  R.  Co. 

"C.  0.  GODFREY. 
"THOMAS  WARDELL." 


This  contract  on  the  part  of  the  railroad  company  \\.-i > 
made  by  direction  of  the  executive  committee  of  the 
board  of  directors,  of  whom  the  president  was  one,  and 
not  by  the  board  itself.  It  was  never  reported  to  the 
board  for  its  consideration  or  action.  But  notwithstand- 
ing this  defect,  in  August  following  the  contractors,  War- 
dell  and  Godfrey,  entered  upon  its  execution,  and  began 
work  on  several  mines  along  the  line  of  the  road.  Soon 
afterwards  Godfrey  transferred  his  interest  to  Wardell, 
perceiving,  as  the  bill  alleges,  that  sums  beyond  those 
stipulated  would  be  required,  and  being  alarmed  at  the 
risks  which  he  believed  he  had  assumed. 

In  January  following  (1869)  a  corporation  under  the 
laws  of  Nebraska,  called  the  Wyoming  Coal  and  Mining 
Company,  was  formed  to  develop  and  work  the  -mines, 
having  a  capital  stock  of  $500,000,  divided  into  shares  of 
$100  each,  a  majority  of  which  was  taken  by  six  of  the 
directors  of  the  railroad  company,  one  of  whom  was  its 
president;  and  to  it  Wardell  assigned  his  contract  with- 
out any  consideration. 

The  corporation  continued  the  execution  of  the  con- 
tract, Wardell,  acting  as  its  superintendent,  secretary,  and 
general  manager,  and  delivered  coal  as  needed  by  the 
railroad  company  up  to  the  13th  of  March,  1874,  when 
the  officers  and  agents  of  that  company,  by  order  of  its 
directors,  took  forcible  possession  of  the  mines  and  of  the 
books,  papers,  tools,  and  other  personal  property  of  the 
coal  company,  which  they  have  held  and  used  ever  since. 
Hence  the  present  suit,  which  Wardell  brings  in  his  own 
name,  alleging  as  a  reason  that  a  majority,  if  not  all,  of 
the  directors  and  stockholders  of  the  coal  company,  ex- 
cept himself,  are  also  directors  and  stockholders  of  the 
railroad  company,  and  that,  therefore,  he  can  obtain  no 
relief  by  a  suit  in  the  name  of  the  coal  company.  He 
prays  that  an  account  may  be  taken  of  the  amount  due 
•  for  the  coal  delivered  to  the  railroad  company  ;  for  draw- 


back  on  freight  from  the  date  of  the  contract  to  the  forci- 
ble seizure  alleged;  for  coal  extracted  from  the  mines 
since  their  seizure;  for  the  property  of  the  coal  company 
taken,  and  for  damages  arising  from  the  seizure  and  the 
attempted  abrogation  of  the  contract ;  and  that  the  rights 
and  interests  of  the  several  parties  may  be  ascertained 
and  declared  ;  and  for  general  relief. 

To  this  bill  the  railroad  company  filed  an  answer,  set- 
ting up  in  substance  three  defences — 

1st,  That  the  contract  of  July  16,  1868,  was  a  fraud 
upon  the  company ;  that  it  was  made  on  its  part  by  the 
executive  committee  of  its  board  of  directors,  a  majority 
of  whom  were,  by  previous  agreement,  to  be  equally  in- 
terested with  the  contractors  in  it,  and  for  that  reason  its 
terms  were  made  so  favorable  to  the  contractors  and  un- 
favorable to  the  company  as  to  enable  the  former  to  make 
large  gains  at  the  expense  of  the  latter,  and  that  the  or- 
ganization of  the  Wyoming  Coal  and  Mining  Company 
was  a  mere  device  to  enable  those  directors  to  participate 
in  the  profits;  and  that,  therefore,  the  contract  was  of  no 
validity  and  binding  obligation  upon  the  company ; 

2d,  That  at  the  time  of  the  seizure  of  the  property  the 
railroad  company  was  the  owner  of  nine-tenths  of  the 
stock  of  the  coal  company,  and  had  become  apprehensive 
that  Wardell,  its  superintendent  and  manager,  would  not 
furnish  the  coal  needed  to  run  the  trains;  and, 

3d,  That  since  then  the  coal  company  and  the  rail- 
road company,  through  their  boards  of  directors,  have 
had  a  settlement  of  their  transactions,  by  which  the  con- 
tract of  July  16, 1868,  has  been  rescinded  and  the  sum  of 
$1,000,000  allowed  to  the  coal  company,  arid  that,  the 
railroad  company  has  set  apart  and  tendered  to  the  com- 
plainant $100,000  for  his  share  in  the  coal  company  in 
that  settlement. 

The  court  below  held  that  the  contract  of  July  16, 
1868,  was  a  fraud  upon  the  company,  but  that  the  com- 


plainant  was,  apart  from  it,  entitled  to  some  compensa- 
tion for  his  time,  skill,  and  services  while  engaged  in 
taking  out  the  coal,  with  the  return  of  the  money  actually 
invested  and  compensation  for  its  use,  the  amount  to  be 
credited  with  what  he  had  actually  received  out  of  the 
business  ;  and  that  at  his  election  he  could  have  an 
accounting  upon  that  basis  or  take  the  $100,000  tendered 
by  the  company.  Of  the  alternatives  thus  offered  the 
complainant  elected  to  take  the  $100,000  instead  of  hav- 
ing the  accounting  mentioned,  but  appealed  to  this  court 
from  the  decree,  contending  that  the  contract  itself  was 
valid  and  that  he  is  entitled  to  an  accounting  upon  that 
hypothesis. 

The  evidence  in  the  case  justifies  the  conclusion  of  the 
court  below  as  to  the  nature  of  the  contract  of  July  16, 
1868.  It  was  evidently  drawn  more  for  the  benefit  of  the 
contractors  than  for  the  interest  of  the  company.  The 
extent,  value,  and  accessibility  of  the  coal  deposits  along 
the  line  of  the  road  of  the  company  were,  as  stated  above, 
well  known  at  the  time  to  its  directors,  having  the  im- 
mediate control  and  management  of  its  business.  War- 
dell,  the  principal  contractor,  informed  those  with  whom 
he  chiefly  dealt  in  negotiating  the  contract  that  coal  could 
be  delivered  to  the  company  at  a  cost  of  two  dollars  per 
ton,  yet  the  contract,  which  was  to  remain  in  force  fifteen 
years,  stipulated  that  the  company  should  pay  treble  this 
amount  per  ton  for  the  coal  the  first  two  years,  two  and  a 
half  times  the  amount  for  the  next  three  years,  twice  the 
amount  for  the  following  four  years,  arid  one-half  more 
for  the  balance  of  the  time.  And  lest  these  rates  might 
prove  too  little,  the  contractor  further  provided  that  the 
sum  paid  should  not  be  less  than  ten  per  cent,  added  to 
the  cost  of  the  coal  to  the  contractors.  These  terms  and 
the  leasing  of  all  the  coal  lands  of  the  company  for  fifteen 
years  to  those  parties  upon  a  royalty  of  twenty-five  cents 
a  ton  for  the  first  nine  years,  and  without  any  royalty 
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afterwards  if  the  price  of  the  coal  should  be  reduced  to 
three  dollars,  with  the  stipulation  to  provide  side-tracks 
to  the  mines,  and  also  to  furnish  cars  for  transportation 
of  coal  for  general  consumption,  and  after  charging  them 
only  what  was  charged  to  others,  to  allow  them  a  draw- 
back of  twenty- five  per  cent,  on  the  sums  paid,  gave  to 
them  a  contract  of  the  value  of  millions  of  dollar^.  These 
provisions  would  of  themselves  justly  excite  a  suspicion 
that  the  directors  of  the  railroad  company,  who  author- 
ized the  contract  on  its  behalf,  had  been  greatly  deceived 
and  imposed  upon,  or  that  they  were  ignorant  of  the  cost 
at  which  the  coal  could  be  taken  from  the  mines  and  de- 
livered to  the  company.  But  the  evidence  shows  that 
those  directors  were  neither  deceived  nor  imposed  upon, 
nor  were  they  without  information  as  to  the  probable 
cost  of  taking  out  and  delivering  the  coal.  And  what  is 
of  more  importance,  it  shows,  as  alleged,  their  previous 
agreement  with  the  contractors  for  a  joint  interest  in  the 
contract,  and,  in  order  that  they  might  not  appear  as  co- 
contractors,  that  a  corporation  should  be  formed  in  which 
they  should  become  stockholders,  and  to  which  the  con- 
tract should  be  assigned ;  and  that  this  agreement  was " 
carried  out  by  the  subsequent  formation  of  the  Wyom- 
ing Mining  and  Coal  Company  and  their  taking  stock  in 
it.  This  matter  was  so  well  understood  that  when  the 
contractors  commenced  their  work  in  developing  the 
mines  and  taking  out  the  coal,  they  kept  their  accounts 
in  the  name  of  the  proposed  company,  though  110  such 
company  was  organized  until  months  afterwards. 

It  hardly  requires  argument  to  show  that  the  scheme 
thus  designed  to  enable  the  directors,  who  authorized  the 
contract,  to  divide  with  the  contractors  large  sums  which 
should  have  been  saved  to  the  company,  was  utterly  in- 
defensible and  illegal.  Those  directors,  constituting  the 
executive  committee  of  the  board,  were  clothed  with 
power  to  manage  the  affairs  of  the  company  for  the  bene- 
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fit  of  its  stockholders  and  creditors.  Their  character  as 
agents  forbade  the  exercise  of  their  powers  for  their  own 
personal  ends  against  the  interest  of  the  company.  They 
were  thereby  precluded  from  deriving  any  advantage 
from  contracts,  made  by  their  authority  as  directors,  ex- 
cept through  the  company  for  which  they  acted.  Their 
position  was  one  of  great  trust,  and  to  engage  in  any 
matter  for  their  personal  advantage  inconsistent  with 
it  was  to  violate  their  duty  and  to  commit  a  fraud  upon 
the  company. 

It  is  among  the  rudiments  of  the  law  that  the  same 
person  cannot  act  for  himself  and  at  the  same  time,  with 
respect  to  the  same  matter,  as  the  agent  of  another  whose 
interests  are  conflicting.  Thus  a  person  cannot  be  a  pur- 
chaser of  property,  and  at  the  same  time  the  agent  of  the 
vendor.  The  two  positions  impose  different  obligations, 
and  their  union  would  at  once  raise  a  conflict  between  in- 
terest ^and  duty  ;  and,  "  constituted  as  humanity  is,  in  the 
majority  of  cases  duty  would  be  overborne  in  the  strug- 
gle." Marsh  v.  Whitmore,  21  Wall.  178,  183.  The  law, 
therefore,  will  always  condemn  the  transactions  of  a  party 
on  his  own  behalf  when,  in  respect  to  the  matter  con- 
cerned, he  is  the  agent  of  others,  and  will  relieve  against 
them  whenever  their  enforcement  is  seasonably  resisted. 
Directors  of  corporations,  and  all  persons  who  stand  in  a 
fiduciary  relation  to  other  parties,  and  are  clothed  with 
power  to  act  for  them,  are  subject  to  this  rule;  they  are 
not  permitted  to  occupy  a  position  which  will  conflict 
with  the  interest  of  parties  they  represent  and  are  bound 
to  protect.  They  cannot,  as  agents  or  trustees,  enter  into 
or  authorize  contracts  on  behalf  of  those  for  whom  they 
are  appointed  to  act,  and  then  personally  participate  in 
the  benefits.  Hence  all  arrangements  by  directors  of  a 
/railroad  company,  to  secure  an  undue  advantage  to  them- 
selves at  its  expense,  by  the  formation  of  a  new  company 
as  an  auxiliary  to  the  original  one,  with  an  understand- 
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ing  that  they,  or  some  of  them,  shall  take  stock  in  it,  and 
then  that  valuable  contracts  shall  be  given  to  it,  in  the 
profits  of  which  they,  as  stockholders  in  the  new  com- 
pany, are  to  share,  are  so  many  unlawful  devices  to  en- 
rich themselves  to  the  detriment  of  the  stockholders  and 
creditors  of  the  original  company,  and  will  be  condemned 
whenever  properly  brought  before  the  courts  for  con- 
sideration. Great  Luxembourg  Railway  Co.  v.  Magnay,  25 
Beav.  586;  Benson  v.  Heathorn,  1  Y.  &  Col  C.  C.  326  ; 
Flint  &  Pere  Marquette  Railway  Co.  v.  Deivey,  14  Mich.  477 ; 
European  &  North  American  Railway  Co.  v.  Poor,  59  Me. 
277;  Drury  v.  Cross,  7  Wall.  299. 

The  scheme  disclosed  here  has  no  feature  which  re- 
lieves it  of  its  fraudulent  character,  and  the  contract  of 
July  16,  1868,  which  was  an  essential  part  of  it,  must  go 
down  with  it.  It  was  a  fraudulent  proceeding  on  the 
part  of  the  directors  and  contractors  who  devised  and  car- 
ried it  into  execution,  not  only  against  the  company,  but 
also  against  the  government,  which  had  largely  con- 
tributed to  its  aid  by  the  loan  of  bonds  and  by  the  grant 
of  lands.  By  the  very  terms  of  the  charter  of  the  com- 
pany five  per  cent,  of  its  net  earnings  were  to  be  paid  to 
the  government.  Those  earnings  were  necessarily  re- 
duced by  every  transaction  which  took  from  the  company 
its  legitimate  profits.  It  is  true  that  some  of  the  direc- 
tors, who  approved  of  or  did  not  dissent  from  the  contract, 
early  stated  that  they  held  their  stock  in  the  coal  com- 
pany for  the  benefit  of  the  railroad  company  and  trans- 
ferred it,  or  were  ready  to  transfer  it,  to  the  latter;  but 
the  majority  expressed  such  a  purpose  only  when  the 
character  and  terms  of  the  contract  became  known  and 
they  were  desirous  to  screen  themselves  from  censure  for 
their  conduct. 

The  complainant,  therefore,  can  derive  no  benefit  from 
the  contract  thus  tainted,  or  sustain  any  claim  against 
the  railroad  company  for  its  repudiation.  The  coal  com- 
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pany  may,  perhaps,  be  entitled  to  reasonable  compensa- 
tion for  the  labor  actually  expended  in  the  development 
of  the  mines  and  delivery  of  coal  to  the  railroad  company, 
considered  entirely  apart  from  the  contract ;  and  also  for 
its  property  forcibly  taken  possession  of  by  the  officers  of 
the  railroad  company.  But  an  accounting  for  compensa- 
tion thus  limited  is  not  desired  by  him,  and  as  the  two 
companies  have  since  settled  the  matter  in  dispute  be- 
tween them  by  the  payment  of  $1,000,000  to  the  coal 
company,  of  which  $100,000  has  been  set  apart  for  com- 
plainant, and  he  has  elected  to  take  that  sum  if  an  ac- 
counting cannot  be  had  upon  the  assumed  validity  of  the 
contract,  the  decree  of  the  court  below  is 

Affirmed. 


The  authority  of  Congress  over  the  subject  of  commerce  by  telegraph 
with  foreign  countries  or  among  the  States  being  supreme,  no  State 
can  impose  an  impediment  to  its  freedom  by  attempting  to  regulate 
the  delivery  in  other  States  of  messages  received  within  its  own 
borders. 


OPINION 

OF  THE 

UNITED    STATES    SUPREME    COURT 

IN 

WESTERN    UNION  TELEGRAPH   CO..  v.  PENDLETON, 

DELIVERED   BY 

.  JUSTICE  KIELD, 

At  October  Term,  1886* 


A  statute  of  Indiana  declared  that  "  Every  electric 
telegraph  company,  with  a  line  of  wires  wholly  or  partly 
in  this  State,  and  engaged  in  telegraphing  for  the  public, 
shall,  during  the  usual  office  hours,  receive  despatches, 
whether  from  other  telegraphing  lines  or  from  individu- 
als ;  and  on  payment  or  tender  of  the  usual  charge,  ac- 
cording to  the  regulations  of  such  company,  shall  trans- 
mit the  same  with  impartiality  and  good  faith,  and  in 
the  order  of  time  in  which  they  are  received,  under  pen- 
alty, in  case  of  failure  to  transmit,  or  if  postponed  out  of 
such  order,  of  one  hundred  dollars,  to  be  recovered  by  the 
person  whose  despatch  is  neglected  or  postponed :  Pro- 
vided, however,  That  arrangements  may  be  made  with  the 
publishers  of  newspapers  for  the  transmission  of  intelli- 
gence of  general  and  public  interest  out  of  its  order,  and 

*  Reported  in  122  U.  8.  347. 


that  communications  for  and  from  officers  of  justice  shall 
take  precedence  of  all  others."  §  4176,  Rev.  Stat.  Ind. 
1881.  And  that  "  such  companies  shall  deliver  all  des- 
patches, by  a  messenger,  to  the  persons  to  whom  the 
same  are  addressed,  or  to  their  agents,  on  payment  of  any 
charges  due  for  the  same :  Provided,  such  persons  or 
agents  reside  within  one  mile  of  the  telegraphic  station 
or  within  the  city  or  town  in  which  such  station  is." 
§  4178,  Ibid. 

The  present  action  was  brought  by  William  Pendleton, 
the  plaintiff  below,  to  recover  of  the  Western  Union 
Telegraph  Company  the  penalty  of  one  hundred  dollars 
prescribed  by  the  above  statute,  for  failing  to  deliver  at 
Ottumwa,  in  Iowa,  a  message  received  by  it  in  Indiana 
for  transmission  to  that  place.  The  complaint  alleged 
that  the  defendant  below,  the  Western  Union  Telegraph 
Company,  was  a  corporation  organized  and  subsisting  under 
the  laws  of  Indiana,  v^ith  a  line  of  wires  from  Shelby ville, 
in  that  State,  to  Ottumwa,  in  Iowa ;  that  on  the  14th  of 
April,  1883,  at  thirty-five  minutes  past  five  o'clock  in  the 
afternoon,  at  which  time  the  company  was  engaged  in 
telegraphing  for  the  public,  the  plaintiff  delivered  to  its 
agent  at  its  office  in  Shelbyville,  the  following  telegram 
for  transmission  to  its  office  in  Ottumwa,  viz.: 

"April  14th,  1883. 
"  To  Rosa  Pendleton,  care  James  Harker, 

near  City  Graveyard,  Ottumwa,  Iowa. 
"Have  you  shipped  things?     If  not,  don't  ship.     An- 
swer quick. 

"  WM.  PENDLETON."  ; 

that  upon  its  delivery,  the  plaintiff  paid  the  agent  sixty 
cents,  being  the  amount  of  the  charge  required  for  its 
transmission  from  Shelbyville  to  Ottumwa;  that,  with- 
out any  fault  or  interference  on  his  part,  the  company, 
after  transmitting  the  message  to  Ottumwa,  where  it  was 


received  at  half-past  seven  in  the  afternoon  of  that  day, 
failed  to  deliver  it  either  to  Rosa  Pendleton  or  to  James 
Harker,  whereby  the  plaintiff  sustained  damage  and  the 
defendant  became  liable  for  $100,  under  the  statute  of 
Indiana  ;  for  which  sum  plaintiff  demanded  judgment. 

To  this  complaint  the  company  answered,  admitting 
the  receipt  of  the  telegram  as  alleged,  and  setting  up 
that  it  transmitted  the  message  with  impartiality  and 
good  faith,  in  the  order  of  time  in  which  it  was  received, 
and  without  delay,  to  its  office  in  Ottumwa,  Iowa,  where 
it  was  received,  as  alleged,  at  half-past  seven  of  that  day; 
that  James  Harker,  to  whose  care  the  message  was  di- 
rected, lived  more  than  one  mile  from  the  telegraph  sta- 
tion at  Ottumwa;  that,  in  accordance  with  the  usual 
custom  of  the  office,  the  message  was,  without  delay, 
placed  in  the  post  office  of  that  town,  with  proper  stamp 
thereon,  and  duly  addressed;  and  that  the  telegram  was 
received  by  the  person  to  whom  it  was  addressed  on 
the  following  morning,  April  15,  1883,  at  about  nine 
o'clock. 

The  answer  further  set  forth  that  the  duties  and  liabil- 
ities, of  telegraph  companies  in  Iowa,  and  the  transmission 
and  delivery  of  the  telegrams  within  the  State,  were 
regulated  by  a  special  statute  of  that  State,  which  was  as 
follows,  viz. :  "Any  person  employed  in  transmitting  mes- 
sages by  telegraph  must  do  so  without  unreasonable  de- 
lay, and  any  one  who  wilfully  fails  thus  to  transmit  them, 
or  who  intentionally  transmits  a  message  erroneously,  or 
makes  known  the  contents  of  any  message  sent  or  re- 
ceived to  any  person  except  him  to  whom  it  is  addressed, 
or  to  his  agent  or  attorney,  is  guilty  of  a  misdemeanor. 
The  proprietor  of  a  telegraph  is  liable  for  all  mistakes  in 
transmitting  messages  made  by  any  person  in  his  em- 
ployment, and  for  all  damages  resulting  from  a  failure  to 
perform  any  other  duties  required  by  law";  that  by  that 
statute  the  defendant  was  not  required  to  deliver  tele- 
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grams  by  messenger  to  the  persons  to  whom  they  were 
addressed;  that  in  the  city  of  Ottumwa  it  had  established 
a  certain  district  within  which  it  delivered  telegrams  by 
messenger ;  and  that  on  the  receipt  of  the  telegram  in 
question  at  Ottumwa  it  was  ascertained  that  Harker,  to 
whose  care  it  was  addressed,  did  not  reside  within  the 
delivery  district,  but  outside  of  it,  and  more  than  one 
mile  from  the  defendant's  office,  and  that,  in  accordance 
with  the  custom  and  usage  of  the  office,  and  in  order  to 
facilitate  the  delivery  of  the  message,  a  copy  of  the  tele- 
gram was  promptly  placed  in  the  post  office  at  Ottumwa, 
with  proper  address,  and  delivered  as  stated  above. 

To  this  answer  the  plaintiff  demurred ;  the  Circuit  Court 
of  the  State  sustained  the  demurrer;  and,  the  defendant 
electing  to  stand  upon  its  answer,  judgment  was  rendered 
for  the  plaintiff  for  $100,  which, on  appeal  to  the  Supreme 
Court  of  the  State,  was  affirmed;  and  the  company 
brought  the  case  here  for  review. 

Mr.  Justice  Field,  after  stating  the  case,  delivered  the 
opinion  of  the  court. 

The  contention  of  the  Western  Union  Telegraph  Com- 
pany is  that  the  law  of  Indiana  is  in  conflict  with  the 
clause  of  the  Constitution  vesting  in  Congress  the  power 
to  regulate  commerce  among  the  States. 

In  Telegraph  Co.  v  Texas,  105  U.  S.  460,  464,  it  was  de- 
cided by  this  court  that  intercourse  by  the  telegraph  be- 
tween the  States  is  interstate  commerce.  Its  language 
was :  "A  telegraph  company  occupies  the  same  relation 
to  commerce  as  a  carrier  of  messages,  that  a  railroad 
company  does  as  a  carrier  of  goods.  Both  companies  are 
instruments  of  commerce,  and  their  business  is  commerce 
itself.  They  do  their  transportation  in  different  ways, 
and  their  liabilities  are  in  some  respects  different,  but 
they  are  both  indispensable  to  those  engaged  to  any  con- 
siderable extent  in  commercial  pursuits." 


Although  intercourse  by  telegraphic  messages  between 
the  States  is  thus  held  to  be  interstate  commerce,  it  dif- 
fers in  material  particulars  from  that  portion  of  commerce 
with  foreign  countries  and  between  the  States  which  con- 
sists in  the  carriage  of  persons  and  the  transportation  and 
exchange  of  commodities,  upon  which  we  have  been  so 
often  called  to  pass.  It  differs  not  only  in  the  subjects 
which  it  transmits,  but  in  the  means  of  transmission. 
Other  commerce  deals  only  with  persons,  or  with  visible 
and  tangible  things.  But  the  telegraph  transports 
nothing  visible  and  tangible;  it  carries  only  ideas,  wishes, 
orders,  and  intelligence.  Other  commerce  requires  the 
constant  attention  and  supervision  of  the  carrier  for  the 
safety  of  the  persons  and  property  carried.  The  message 
of  the  telegraph  passes  at  once  beyond  the  control  of  the 
sender,  and  reaches  the  office  to  which  it  is  sent  instan- 
taneously. It  is  plain,  from  these  essentially  different 
characteristics,  that  the  regulations  suitable  for  one  of 
these  kinds  of  commerce  would  be  entirely  inapplicable 
to  the  other. 

In  the  consideration  of  numerous  cases,  in  which  ques- 
tions have  arisen  relating  to  ordinary  commerce  with 
foreign  countries  and  between  the  States,  this  court  has 
reached  certain  conclusions  as  to  what  subjects  of  com- 
merce the  regulation  of  Congress  is  exclusive,  and  indi- 
cated on  what  subjects  the  States  may  exercise  a  concur- 
rent authority  until  Congress  intervenes  and  assumes 
control.  Cooley  v.  Board  of  Wardens  of  the  Port  of  Phila- 
delphia, 12  How.  299;  Oilman  V.Philadelphia,  3  Wall. 
713;  Crandall  v.  Nevada,  6  Wall.  35;  Welton  v.  State  of 
Missouri,  91  U.  S.  275 ;  Henderson  v.  Mayor  of  New  York, 
92  U.  S.  259  ;  Inman  Steamship  Co.v.  Tinker,  94  U.  S.238; 
Hall  v.  De  Cuir,  95  U.  S.  485 ;  County  of  Mobile  v.  Kim- 
ball,  102  U.  S.  691  ;  Transportation  Co.  v.  Parkersburgh,  107 
U.  S.  691;  Gloucester  Ferry  Co.  v.  Penmylvania,  114  U.  S. 
196 ;  Wabash,  St.  Louis  &  Pacific  Railway  Co.  v.  Illinois, 


118  U.  S.  557;  and  Robbins  v.  Shelby  Taxing  District,  120 
U.  S.  489,  493.  But  with  reference  to  the  new  species  of 
commerce,  consisting  of  intercourse  by  telegraphic  mes- 
sages, this  court  has  only  in  two  cases  been  called  upon 
to  inquire  into  the  power  of  Congress  and  of  the  State 
over  the  subject.  In  Pensacola  Telegraph  Co.  v.  Western 
Union  Telegraph  Co.  96  U.  S.  1,  this  court  had  before  it 
the  act  of  Congress  of  July  24,  1866, 14  Stat.221,  "to  aid 
in  the  Construction  of  Telegraph  Lines,  and  to  secure  to 
the  Government  the  Use  of  the  same  for  postal,  military, 
and  other  Purposes,"  and  it  held  that  the  act  was  consti- 
tutional so  far  as  it  declared  that  the  erection  of  telegraph 
wires  should,  as  against  State  interference,  be  free  to  all 
who  accepted  its  terms  and  conditions,  and  that  a  tele- 
graph company  of  one  State  accepting  them  could  not  be 
excluded  by  another  State  from  prosecuting  its  business 
within  her  jurisdiction.  In  Telegraph  Company  v.  Texas, 
105  U.  S.  460,  from  the  opinion  in  which  we  have  quoted 
above,  it  was  held  that  a  statute  of  Texas  imposing  a  tax 
upon  every  message  transmitted  by  a  telegraph  company 
doing  business  within  its  limits,  so  far  as  it  operated  on 
messages  sent  out  of  the  State,  was  a  regulation  of  foreign 
and  interstate  commerce,  and,  therefore,  beyond  the  power 
of  the  State. 

In  these  cases  the  supreme  authority  of  Congress  over 
the  subject  of  commerce  by  the  telegraph  with  foreign 
countries  or  among  the  States  is  affirmed,  whenever  that 
body  chooses  to  exert  its  power;  and  it  is  also  held  that 
the  States  can  impose  no  impediments  to  the  freedom  of 
that  commerce.  In  conformity  with  these  views  the  at- 
tempted regulation  by  Indiana  of  the  mode  in  which 
messages  sent  by  telegraphic  companies  doing  business 
within  her  limits  shall  be  delivered  in  other  States  can 
not  be  upheld.  It  is  an  impediment  to  the  freedom  of 
that  form  of  interstate  commerce,  which  is  as  much  be- 
yond the  power  of  Indiana  to  interpose  as  the  imposition 


of  a  tax  by  the  State  of  Texas  upon  every  message  trans- 
mitted by  a  telegraph  company  within  her  limits  to  other 
States  was  beyond  her  power.  Whatever  authority  the 
State  may  possess  over  the  transmission  and  delivery  of 
messages  by  telegraph  companies  within  her  limits,  it 
does  not  extend  to  the  delivery  of  messages  in  other 
States. 

The  object  of  vesting  the  power  to  regulate  commerce 
in  Congress  was  to  secure,  with  reference  to  its  subjects, 
uniform  regulations,  where  such  uniformity  is  practica- 
ble, against  conflicting  State  legislation.  Such  conflicting 
legislation  would  inevitably  follow  with  reference  to  tele- 
graphic communications  between  citizens  of  different 
States,  if  each  State  was  vested  with  power  to  control  them 
beyond  its  own  limits.  The  manner  and  order  of  the 
delivery  of  telegrams,  as  well  as  of  their  transmission, 
would  vary  according  to  the  judgment  of  each  State.  In- 
diana, as  seen  by  its  law  given  above,  has  provided  that 
communications  for  or  from  officers  of  justice  shall  take 
precedence,  and  that  arrangements  may  be  made  with 
publishers  of  newspapers  for  the  transmission  of  intelli- 
gence of  general  and  public  interest  out  of  its  order;  but 
that  all  other  messages  shall  be  transmitted  in  the  order 
in  which  they  are  received  ;  and  punishes  as  an  offense 
a  disregard  of  this  rule.  Her  attempt,  by  penal  statutes, 
to  enforce  a  delivery  of  such  messages  in  other  States,  in 
conformity  with  this  rule,  could  hardly  fail  to  lead  to  a 
collision  with  their  statutes.  Other  States  might  well  di- 
rect that  telegrams  on  many  other  subjects  should  have 
precedence  in  delivery  within  their  limits  over  some  of 
these,  such  as  telegrams  for  the  attendance  of  physicians 
and  surgeons  in  case  of  sudden  sickness  or  accident,  tele- 
grams calling  for  aid  in  cases  of  fire  or  other  calamity, 
arid  telegrams  respecting  the  sickness  or  death  of  rela- 
tives. 

Indiana  *also  requires  telegrams  to  be  delivered  by 


messengers  to  the  persons  to  whom  they  are  addressed,  if 
they  reside  within  one  mile  of  the  telegraph  station,  or 
within  the  city  and  town  in  which  such  station  is;  and 
the  requirement  applies,  according  to  the  decision  of  its 
Supreme  Court  in  this  case,  when  the  delivery  is  to  be 
made  in  another  State.  Other  States  might  conclude  that 
the  delivery  by  messenger  to  a  person  living  in  a  town  or 
city  being  many  miles  in  extent  was  an  unwise  burden, 
and  require  the  duty  within  less  limits;  but  if  the  law  of 
one  State  can  prescribe  the  order  and  manner  of  delivery 
in  another  State,  the  receiver  of  the  message  would  often 
find  himself  incurring  a  penalty  because  of  conflicting 
laws,  both  of  which  he  could  not  obey.  Conflict  and 
confusion  would  only  follow  the  attempted  exercise  of 
such  a  power.  We  are  clear  that  it  does  not  exist  in  any 
State. 

The  Supreme  Court  of  Indiana  placed  its  decision  in 
support  of  the  statute  principally  upon  the  ground  that 
it  was  the  exercise  of  the  police  power  of  the  State.  Un- 
doubtedly, under  the  reserved  powers  of  the  State,  which 
are  designated  under  that  somewhat  ambiguous  term  of 
police  powers,  regulations  may  be  prescribed  by  the 
State  for  the  good  order,  peace,  and  protection  of  the 
community.  The  subjects  upon  which  the  State  may 
act  are  almost  infinite,  yet  in  its  regulations  with  respect 
to  all  of  them  there  is  this  necessary  limitation,  that  the 
State  does  not  thereby  encroach  upon  the  free  exercise  of 
the  power  vested  in  Congress  by  the  Constitution.  Within 
that  limitation  it  may,  undoubtedly,  make  all  necessary 
provisions  with  respect  to  the  buildings,  poles,  and  wires 
of  telegraph  companies  in  its  jurisdiction  which  the  com- 
fort and  convenience  of  the  community  may  require. 

It  follows  from  the  views  expressed  that 

The  judgment  of  the  court  below  must  be  reversed,  and  the 
cause  remanded  for  further  proceedings  not  inconsistent 
with  this  opinion ;  and  it  is  so  ordered. 
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When  the  right  set  up  by  the  plaintiff  is  a  title  to  real  estate,  and  the 
remedy  sought  is  its  possession  and  enjoyment,  that  remedy  should 
be  sought  at  law,  where  both  parties  have  a  constitutional  right  to 
call  for  a  jury.  The  preceding  case  of  Holland  »?.  Challan,  explained 
and  distinguished. 


OPINION 

OF  THE 

UNITED    STATES    SUPREME   COURT 

IN 

WHITBHEAD  v.  SHATTUCK, 

DELIVERED   BY 

.  JUSTICE: 

At  October  Term,  1891* 


This  was  a  suit  in  equity  to  quiet  the  title  of  the  plain- 
tiff, as  trustee  of  the  Des  Moines  and  Fort  Dodge  Railroad 
Company,  a  corporation  of  Iowa,  to  certain  real  property 
in  the  county  of  Humboldt  in  that  State,  of  the  value  of 
five  thousand  dollars. 

The  bill  alleged  that  the  plaintiff  was  the  owner  in  fee 
of  the  premises,  but  held  the  title  as  trustee  aforesaid ; 
that  notwithstanding  his  ownership  of  the  property  and 
his  right  to  its  immediate  possession  and  enjoyment,  the 
defendants  claimed  title  to  it  and  were  in  its  possession, 
holding  the  same  openly  and  adversely  to  him  ;  that  their 
claim  of  title  and  right  of  possession  was  founded  upon  a 
preemption  and  homestead  claim,  and  entry  thereunder, 
made  in  the  United  States  land  office,  a  certificate  of  such 

*  Reported  in  138  U.  8. 146. 


entry  given  by  that  office,  and  a  patent  issued  by  the 
Land  Department  of  the  United  States  of  the  land  as  sub- 
ject to  entry;  and  also  upon  a  subsequent  deed  of  the 
Iowa  Homestead  Company,  the  grantee  of  the  Dubuque 
and  Sioux  City  Railroad  Company,  which  latter  company 
claimed  title  under  the  act  of  Congress  of  May,  1856, 
making  a  grant  of  land  to  Iowa  to  aid  in  the  construc- 
tion of  certain  railroads  in  that  State,  and  a  certificate  of 
the  proper  officer  of  the  Land  Department  of  the  United 
States  setting  apart  the  lands  to  that  company  as  a  por- 
tion of  the  grant. 

The  bill  charged  that  the  claim  and  pretended  title  of 
the  defendants  were  without  foundation  in  law  or  equity  ; 
that  they  were  made  in  fraud  of  the  rights  of  the  plain- 
tiff; that  the  preemption  and  homestead  claim,  and  entry 
thereunder,  and  the  certificate  of  entry  of  the  land  office, 
and  the  patent  of  the  United  States,  were  fraudulently 
made,  giving  as  a  reason  therefor  that  the  land  thus  en- 
tered and  patented  was  not  at  the  time  subject  to  entry 
and  patent,  and  that  the  deed  of  the  Iowa  Homestead  Com- 
pany conveyed  no  title,  for  the  reason  alleged  that  the 
land  was  no  part  of  the  grant  to  the  State ;  and  that  these 
evidences  of  title  were  procured  without  legal  right  and 
in  violation  of  law,  but  were  clouds  upon  the  plaintiff's 
title,  and  interfered  with  and  prevented  the  sale  of  his 
property.  He  therefore  prayed  that  the  certificate  of  en- 
try, and  the  patent  of  the  land,  and  the  certificate  of  the 
Land  Department  that  the  land  was  a  part  of  the  grant 
to  the  State  of  Iowa,  and  the  deed  of  the  Homestead  Com- 
pany, might  be  annulled  and  cancelled,  and  the  cloud 
upon  his  title  caused  thereby  removed,  and  the  title  to 
the  premises  be  established  and  quieted  in  him. 

To  the  bill  the  defendants  demurred,  on  the  ground, 
among  others,  that  it  appeared  from  it  that  the  plaintiff 
had  a  plain,  speedy  and  adequate  remedy  at  law,  by  eject- 
ment, to  recover  the  real  property  described,  and  that  it 


showed  no  ground  for  equitable  relief.  The  demurrer 
was  sustained  by  the  court  below,  and  a  decree  entered  dis- 
missing the  bill.  From  this  decree  the  plaintiff  appealed 
to  the  Supreme  Court. 

Mr.  Justice  Field  delivered  the  opinion  of  the  court. 

The  facts  set  forth  in  the  bill  of  the  plaintiff  clearly 
show  that  he  has  a  plain,  adequate  and  complete  remedy 
at  law  for  the  injuries  of  which  he  complains:  He  alleges 
that  he  is  the  owner  in  fee,  as  trustee,  of  certain  described 
lands  in  Iowa,  and  his  injuries  consist  in  this:  that  the 
defendants  are  in  the  possession  and  enjoyment  of  the 
property,  claiming  title  under  certain  documents  purport- 
ing to  transfer  the  same,  which  are  fraudulent  and  void. 
If  the  owner  in  fee  of  the  premises,  he  can  establish  that 
fact  in  an  action  at  law;  and  if  the  evidences  of  the  de- 
fendants' asserted  title  are  fraudulent  and  void,  that  fact 
he  can  also  show.  There  is  no  occasion  for  resort  to  a 
court  of  equity,  either  to  establish  his  right  to  the  land 
or  to  put  him  in  possession  thereof. 

The  sixteenth  section  of  the  Judiciary  Act  of  1789,  1 
€>tat.  82,  c.  20,  declared  "  that  suits  in  equity  shall  not  be 
sustained  in  either  of  the  courts  of  the  United  States,  in 
any  case  where  plain,  adequate  and  complete  remedy 
may  be  had  at  law,"  and  this  provision  has  been  carried 
into  the  Revised  Statutes,  in  section  723.  The  provision 
is  merely  declaratory,  making  no  alteration  whatever  in 
the  rules  of  equity  on  the  subject  of  legal  remedies,  but 
only  expressive  of  the  law  which  has  governed  proceed- 
ings in  equity  ever  since  their  adoption  in  the  courts  of 
England.  The  term  "speedy"  as  used  in  the  demurrer 
is  embraced  by  the  term  "complete"  in  the  statute. 

The  Seventh  Amendment  of  the  Constitution  of  the 
United  States  declares  that  "in  suits  at  common  law, 
where  the  value  in  controversy  shall  exceed  twenty  dol- 


lars,  the  right  of  trial  by  jury  shall  be  preserved."  That 
provision  would  be  defeated  if  an  action  at  law  could  be 
tried  by  a  court  of  equity,  as  in  the  latter  court  a  jury  can 
only  be  summoned  at  its  discretion,  to  ascertain  special  facts 
for  its  enlightenment.  Lewis  v.  Cocks,  23  Wall.  466,  470; 
Killian  v.  Ebbinghaus,  110  U.  S.  568,  573;  Buzard  v. 
Houston,  119  U.  S.  347,  351.  And  so  it  has  been  held  by 
this  court  "  that  whenever  a  court  of  law  is  competent  to 
take  cognizance  of  a  right,  and  has  power  to  proceed  to  a 
judgment  which  affords  a  plain,  adequate  and  complete 
remedy,  without  the  aid  of  a  court  of  equity,  the  plaintiff 
must  proceed  at  law,  because  the  defendant  has  a  consti- 
tutional right  to  a  trial  by  jury."  Hipp  v.  Babin,  19  How. 
271,  278. 

It  would  be  difficult,  and  perhaps  impossible,  to  state 
any  general  rule  which  would  determine,  in  all  cases, 
what  should  be  deemed  a  suit  in  equity  as  distinguished 
from  an  action  at  law,  for  particular  elements  may  enter 
into  consideration  which  would  take  the  matter  from  one 
court  to  the  other;  but  this  may  be  said,  that,  where  an 
action  is  simply  for  the  recovery  and  possession  of  specific 
real  or  personal  property,  or  for  the  recovery  of  a  money 
judgment,  the  action  is  one  at  law.  An  action  for  the  re- 
covery of  real  property,  including  damages  for  withholding 
it,  has  always  been  of  that  class.  The  right  which  in  this 
case  the  plaintiff  wishes  to  assert  is  his  title  to  certain  real 
property  ;  the  remedy  which  he  wishes  to  obtain  is  its 
possession  and  enjoyment;  and  in  a  contest  over  the  title 
both  parties  have  a  constitutional  right  to  call  for  a  jury. 

What  we  have  thus  said  will  be  sufficient  to  dispose  of 
this  case;  but  some  consideration  is  due  to  the  arguments 
of  counsel  founded  upon  the  statutes  of  Iowa,  and  the 
principle  supposed  to  have  been  established  by  this  court 
in  the  decision  of  the  case  of  Holland  v.  Challen,  110  U.  S. 
15,  upon  which  the  plaintiff  relies. 

The  Code  of  Iowa  enacts  that  "  an  action  to  determine 


and  quiet  the  title  to  real  property  may  be  brought  by 
any  one  having  or  claiming  an  interest  therein,  whether 
in  or  out  of  possession  of  the  same,  against  any  person 
claiming  title  thereto,  though  not  in  possession,"  imply- 
ing that  the  action  may  be  brought  against  one  in  posses- 
sion of  the  property.  And  such  has  been  the  construction 
of  the  provision  by  the  courts  of  that  State.  Lewis  v.  Soule, 
52  Iowa,  11;  Lees  v.  Wetmore,  58  Iowa,  170.  If  that  be 
its  meaning,  an  action  like  the  present  can  be  maintained 
in  the  courts  of  that  State,  where  equitable  and  legal 
remedies  are  enforced  by  the  same  system  of  procedure, 
and  by  the  same  tribunals.  It  thus  enlarges  the  powers 
of  a  court  of  equity,  as  exercised  in  the  State  courts;  but 
the  law  of  that  State  cannot  control  the  proceedings  in 
the  federal  courts,  so  as  to  do  away  with  the  force  of  the 
law  of  Congress  declaring  that  "  suits  in  equity  shall  not 
be  sustained  in  either  of  the  courts  of  the  United  States, 
in  any  case  where  a  plain,  adequate  and  complete  remedy 
may  be  had  at  law,"  or  the  constitutional  right  of  parties 
in  actions  at  law  to  a  trial  by  a  jury. 

The  State,  it  is  true,  may  create  new  rights  and  pre- 
scribe the  remedies  for  enforcing  them,  and,  if  those 
remedies  are  substantially  -consistent  with  the  ordinary 
modes  of  proceeding  in  equity,  there  is  no  reason  why 
they  should  not  be  enforced  in  the  courts  of  the  United 
States,  and  such  we  understand  to  be  the  effect  of  the 
decision  in  Clark  v.  Smith,  13  Pet.  195,  and  In  re  Broder- 
ick's  Will,  21  Wall.  503. 

In  Holland  v.  Challen,  110  U.  S.  15,  a  bill  was  filed  to 
quiet  title  under  a  statute  of  Nebraska,  which  provided 
that  an  action  might  be  brought  by  any  person,  in  pos- 
session or  not,  claiming  title  to  real  estate,  against  any 
person  who  claimed  an  adverse  estate  or  interest  therein ? 
for  the  purpose  of  determining  such  estate  or  interest  and 
quieting  the  title.  The  bill  alleged  that  the  plaintiff' was 
the  owner  in  fee  simple,  and  entitled  to  the  possession  of 
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the  real  property  described.  It  then  set  forth  the  origin 
of  his  title,  and  alleged  that  the  defendant  claimed  an 
adverse  estate  or  interest  in  the  premises,  and  that  this 
claim  so  affected  his  title  as  to  render  a  sale  or  other  dis- 
position of  the  property  impossible,  and  disturbed  him  in 
his  right  of  possession.  He  therefore  prayed  that  the  de- 
fendant might  be  required  to  show  the  nature  of  her  ad- 
verse estate  or  interest;  that  the  title  of  the  plaintiff  might 
be  adjudged  valid  and  quieted  as  against  her  and  parties 
claiming  under  her,  and  his  right  of  possession  assured ; 
and  that  the  defendant  might  be  decreed  to  have  no  estate 
in  the  premises  and  be  enjoined  from  in  any  manner  in- 
juring or  hindering  the  plaintiff  in  his  title  and  posses- 
sion. The  defendant  demurred  to  the  bill,  on  the  ground 
that  the  plaintiff  had  not  made  or  stated  such  a  case  as 
entitled  him  to  the  discovery  or  relief  prayed.  The  court 
below  sustained  the.  demurrer,  dismissed  the  bill,  and  the 
case  was  brought  to  this  court,  where  the  decree  was  re- 
versed and  the  bill  sustained. 

It  was  urged  that  the  title  of  the  plaintiff  to  the  prop- 
erty had  not  been  by  prior  proceedings  judicially  adjudged 
to  be  valid,  and  that  he  was  not  in  possession  of  the  prop- 
erty,  the  contention  of  the  defendant  being,  that  when 
either  of  these  conditions  existed,  a  court  of  equity  would 
not  interpose  its  authority  to  remove  a  cloud  upon  the 
title  of  the  plaintiff  and  determine  his  right  to  the  posses- 
sion of  the  property.  The  court  replied  that  "the  statute 
of  Nebraska  enlarges  the  class  of  cases  in  which  relief  was 
formerly  afforded  by  a  court  of  equity  in  quieting  the 
title  to  real  property.  It  authorizes  the  institution  of 
legal  proceedings  not  merely  in  cases  where  a  bill  of  peace 
would  lie,  that  is,  to  establish  the  title  of  the  plaintiff 
against  numerous  parties  insisting  upon  the  same  right, 
or  to  obtain  repose  against  repeated  litigation  of  an  unsuc- 
cessful claim,  by  the  same  party;  but  also  to  prevent  future 
litigation  respecting  the  property  by  removing  existing 


causes  of  controversy  as  to  its  title,  and  so  embraces  cases 
where  a  bill  quia  timet  to  remove  a  cloud  upon  the  title 
would  lie."  p.  18. 

The  court  then  explained  that  a  bill  of  peace  would 
lie  only  where  the  plaintiff  was  in  possession  and  his  right 
had  been  successfully  maintained,  and  that  the  equity  of 
the  plaintiff  in  such  cases  arose  from  the  protracted  liti- 
gation for  the  possession  of  the  property  which  the  action 
of  ejectment  at  common  law  permitted  ;  and  that  to  en- 
title the  plaintiff  to  relief  in  such  cases  there  must  be  a 
concurrence  of  three  particulars — the  possession  of  the 
property  by  the  plaintiff,  the  disturbance  of  his  possession 
by  repeated  actions  at  law,  and  the  establishment  of  his 
right  by  successive  judgments  in  his  favor.  Upon  these 
facts  appearing,  the  court  would  interpose  and  grant  a 
perpetual  injunction  to  quiet  the  possession  of  the  plain- 
tiff against  any  further  litigation  from  the  same  source. 
It  was  also  observed,  that  a  change  in  the  form  of  the  ac- 
tion for  the  recovery  of  real  property  had  taken  place  from 
tha,t  which  formerly  existed,  and  that  the  judgment  rend- 
ered in  such  cases  in  some  States  became  a  bar  to  future 
litigation  upon  the  subjects  determined;  and  that  in  such 
cases  there  could  be  110  necessity  of  repeated  adjudications 
at  law  upon  the  right  of  the  plaintiff,  as  a  preliminary  to 
his  invoking  the  jurisdiction  of  a  court  of  equity  to  quiet 
his  possession  against  an  asserted  claim  to  the  property. 
The  court  also  explained  when  a  bill  quia  timet  would  lie, 
and  in  what  respect  such  a  bill  differed  from  a  bill  of 
peace.  It  was  brought,  it  said,  not  so  much  to  put  an  end 
to  vexatious  litigation  respecting  the  property,  as  to  pre- 
vent future  litigation,  by  removing  existing  causes  of  con- 
troversy as  to  its  title.  It  was  designed  to  meet  antici- 
pated wrongs  or  mischiefs,  the  jurisdiction  of  the  court 
being  invoked  because  the  party  feared  future  injury  to 
his  rights  and  interests.  To  maintain  a  suit  of  this  char- 
acter, it  was  said,  it  was  also  generally  necessary  that  the 
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plaintiff  should  be  in  possession  of  the  property,  and,  ex- 
cept where  the  defendants  were  numerous,  that  his  title 
should  have  been  established  at  law,  or  be  founded  on 
undisputed  evidence  or  long-continued  possession. 

The  statute  of  Nebraska  authorized  a  suit  in  either  of 
these  classes  of  cases  without  any  reference  to  any  pre- 
vious judicial  determination  of  the  validity  of  the  plain- 
tiff's right,  and  without  any  reference  to  his  possession  '•> 
and  the  court  pointed  out  the  many  advantages  which 
would  arise  by  allowing  courts  to  determine  controversies 
as  to  the  title  to  property,  even  when  neither  party  was  in 
possession,  referring  particularly  to  what  is  a  matter  of 
every-day  observation,  that  many  lots  of  land  in  our  cities 
remain  unimproved  because  of  conflicting  claims  to  them, 
the  rightful  owner  hesitating  to  place  valuable  improve- 
ments upon  them,  and  others  being  unwilling  to  purchase 
them,  much  less  to  erect  buildings  upon  them,  with  the 
certainty  of  litigation  and  possible  loss  of  the  whole;  and 
observing  that  what  is  true  of  lots  in  cities,  the  ownership 
of  which  is  in  dispute,  is  equally  true  of  large  tracts  of 
land  in  the  country  which  are  unoccupied  and  unculti- 
vated, because  of  the  unwillingness  of  persons  to  take 
possession  of  such  land,  and  improve  it  in  the  face  of  a 
disputed  claim  to  its  ownership.  An  action  for  ejectment, 
said  the  court,  would  not  lie  where  there  is  no  occupant ; 
and  if  110  relief  can  be  had  in  equity  because  the  party 
claiming  ownership  is  not  in  possession,  the  land  must 
continue  in  its  unimproved  condition.  It  was,  therefore, 
manifestly  for  the  interest  of  the  community  that  conflict- 
ing claims  to  property  thus  situated  should  be  settled,  so 
that  it  might  be  subjected  to  use  and  improvement.  It 
was,  said  the  court,  to  meet  cases  of  this  character/ that 
statutes,  like  the  one  of  Nebraska,  had  been  passed  by 
several  States,  and  there  was  no  good  reason  why  the  right 
to  relief  against  an  admitted  obstruction  to  the  cultiva- 
tion, use  and  improvement  of  lands  thus  situated  in  the 
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States  should  not  be  enforced  by  tbe  federal  courts  when 
the  controversy  to  which  it  might  give  rise  was  between 
citizens  of  different  States.  All  that  was  thus  said  was 
applied  simply  to  the  case  presented  where  neither  party 
was  in  possession  of  the  property.  No  word  was  expressed, 
intimating  that  suits  of  the  kind  could  be  maintained  in 
the  courts  of  the  United  States  where  the  plaintiff  had  a 
plain,  adequate  and  complete  remedy  at  law;  and  such 
inference  was  specially  guarded  against.  Said  the  court, 
"  No  adequate  relief  to  the  owners  of  real  property  against 
the  adverse  claims  of  parties  not  in  possession  can  be  given 
by  a  court  of  law.  If  the  holders  of  such  claims  do  not 
seek  to  enforce  them,  the  party  in  possession,  or  entitled 
to  possession  —  the  actual  owner  of  the  fee  —  is  helpless 
in  the  matter,  unless  he  can  resort  to  a  court  of  equity. 
It  does  not  follow  that  by  allowing,  in  the  federal  courts, 
a  suit  for  relief  under  the  statute  of  Nebraska,  controver- 
sies properly  cognizable  in  a  court  of  law  will  be  drawn 
into  a  court  of  equity.  There  can  be  no  controversy  at 
law  respecting  the  title  to  or  right  of  possession  of  real 
property,  when  neither  of  the  parties  is  in  possession.  An 
action  at  law,  whether  in  the  ancient  form  of  ejectment, 
or  in  the  form  now  commonly  used,  will  lie  only  against 
a  party  in  possession.  Should  suit  be  brought  in  the  fed- 
eral court,  under  the  Nebraska  statute,  against  a  party  in 
possession,  there  would  be  force  in  the  objection  that  a 
legal  controversy  was  withdrawn  from  a  court  of  law; 
but  that  is  not  this  case,  nor  is  it  of  such  cases  we  are 
speaking."  It  is  thus  seen  that  the  very  case  that  is  now 
before  us  is  excepted  from  the  operation  of  the  ruling  in 
Holland  v.  Challen,  or  at  least  was  designedly  left  open  for 
consideration  whenever  similar  relief  was  sought  where 
the  defendant  was  in  possession  of  the  property. 

Nor  can  the  case  of  Reynolds  v.  National  Bank,  112  U.S. 
405,  be  deemed  to  sustain  the  plaintiff's  contention.  It 
was  there  only  held  that  the  legislation  of  the  State  may 
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be  looked  to  in  order  to  ascertain  what  constitutes  a  cloud 
upon  a  title,  and  that  such  cloud  could  be  removed  by  a 
court  of  the  United  States  sitting  in  equity  in  a  suit  be- 
tween proper  parties.  The  question  did  not  arise  as  to 
whether  the  plaintiff  had  a  plain,  adequate  and  complete 
remedy  at  law,  but  whether  a  suit  to  remove  the  cloud 
mentioned  would  lie  in  a  federal  court.  Nothing  was  in- 
tended at  variance  with  the  law  of  Congress  excluding  the 
jurisdiction  of  a  court  of  equity  where  there  is  such  a  full 
remedy  at  law,  or  in  conflict  with  the  constitutional 
guaranty  of  the  right  of  either  party  to  a  trial  by  jury  in 
such  cases.  In  Frost  v.  Spitley,  121  U.  S.  552,  557,  subse- 
quently decided,  the  court  referred  to  Holland  v.  Challen 
as  authorizing  a  bill  in  equity  to  quiet  title  in  the  Circuit 
Court  of  the  United  States  for  the  District  of  Nebraska  by 
a  person  not  in  possession,  "if  the  controversy  is  one  in 
which  a  court  of  equity  alone  can  afford  the  relief  prayed 
for,"  recognizing  that  the  decision  in  that  case  went  only 
to  that  extent. 

Judgment  Affirmed. 
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A  sentence  of  a  court,  pronounced  against  a  party  without  hearing 
him,  or  giving  him  an  opportunity  to  be  heard,  is  not  a  judicial 
determination  of  his  rights,  and  is  not  entitled  to  respect  in  any 
other  tribunal. 

The  doctrine,  that  where  a  court  has  once  acquired  jurisdiction  it 
has  a  right  to  decide  every  question  which  arises  in  the  cause,  and 
its  judgment,  however  erroneous,  can  not  be  collaterally  assailed, 
is  only  correct  when  the  court  proceeds,  after  acquiring  jurisdiction 
of  the  cause,  according  to  the  established  modes  governing  the 
class  to  which  the  case  belongs,  and  does  not  transcend,  in  the 
extent  or  character  of  its  judgment,  the  law  which  is  applicable 
to  it. 
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Mr.  Justice  Field  delivered  the  opinion. 

This  was  an  action  of  ejectment  to  recover  certain  real 
property  in  the  city  of  Alexandria,  in  the  State  of  Vir- 
ginia. It  was  brought  in  the  corporation  court  of  that 
city,  and  a  writ  of  error  from  the  court  of  appeals  of  the 
State  to  review  the  judgment  obtained  having  been  re- 
fused, the  case  was  brought  here  directly  by  a  writ  of 
error  from  this  court.  Authority  for  this  mode  of  pro- 
cedure will  be  found  stated  in  the  case  of  Gregory  v.  Mc- 
Veigh reported  in  the  23d  of  Wallace. 

The  plaintiff  in  the  corporation  court  proved  title  in 
himself  to  the  premises  in  controversy,  and  consequent 
right  to  their  immediate  possession,  unless  his  life-estate 
in  them  had  been  divested  by  a  sale  under  a  decree  of 
condemnation  rendered  in  March,  1864,  by  the  District 
Court  of  the  United  States  for  the  Eastern  District  of 
Virginia,  upon  proceedings  for  their  confiscation.  The 
defendant  relied  upon  the  deed  to  his  grantor  executed 
by  the  marshal  of  the  district  upon  such  sale. 

The  proceedings  mentioned  were  instituted  under  the 
act  of  Congress  of  July  17, 1862,  "to  suppress  insurrection, 
to  punish  treason  and  rebellion,  to  seize  and  confiscate 
the  property  of  rebels,-  and  for  other  purposes." 

In  July,  1863,  the  premises  in  controversy  were  seized 
by  the  marshal  of  the  district,  by  order  of  the  district  at- 
torney, acting  under  instructions  from  the  Attorney-Gen- 
eral. In  August  following,  a  libel  of  information  against 
the  property  was  filed  in  the  name  of  the  United  States, 
setting  forth  that  the  plaintiff  in  this  case  was  the  owner 
of  the  property  in  question;  that  he  had,  since  the  pass- 
age of  the  above  act,  held  an  office  of  honor  and  trust 
under  the  government  of  the  so-called  Confederate  States, 
and  in  various  ways  had  given  aid  and  comfort  to  the 
rebellion  ;  that  the  property  had  been  seized  in  pursuance 
of  the  act  in  compliance  with  instructions  from  the  At- 
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torney-G^neral,  and,  by  reason  of  the  premises,  was  for- 
feited to  the  United  States,  and  should  be  condemned. 
It  closed  with  a  prayer  that  process  of  monition  might 
issue  against  the  owner  or  owners  of  the  property  and  all 
persons  interested  or  claiming  an  interest  therein,  warning 
them  at  some  early  day  "  to  appear  and  answer  "  the 
libel ;  and,  as  the  owner  of  the  property  was  a  non-resi- 
dent and  absent,  that  an  order  of  publication  in  the  usual 
form  be  also  made.  Upon  this  libel  the  district  judge 
ordered  process  of  monition  to  issue  as  prayed',  and  desig- 
nated a  day  and  place  for  the  trial  of  the  cause,  and  that 
notice  of  the  same,  with  the  substance  of  the  libel, should 
be  given  by  publication  in  a  newspaper  of  the  city,  and 
by  posting  at  the  door  of  the  court-house.  The  process 
of  monition  and  notice  were  accordingly  issued  and  pub- 
lished. Both  described  the  land  and  mentioned  its  seiz- 
ure, and  named  the  day  and  place  fixed  for  the  trial. 
The  monition  stated  that  at  the  trial  all  persons  inter- 
ested in  the  land,  or  claiming  an  interest, might  "appear 
and  make  their  allegations  in  that  behalf."  The  notice 
warned  all  persons  to  appear  at  the  trial,  "  to  show  cause 
why  condemnation  should  not  be  decreed,  and  to  intervene 
for  their  interest." 

The  owner  of  the  property,  in  response  to  the  monition 
and  notice,  appeared  by  counsel,  and  filed  a  claim  to  the 
property  and  an  answer  to  the  libel.  Subsequently,  on 
the  10th  of  March,  1864,  the  district  attorney  moved  that 
the  claim  and  answer  and  the  appearance  of  the  respond- 
ent by  counsel  be  stricken  from  the  files,  on  the  ground 
that  it  appeared  from  his  answer  that  he  was  at  the  time 
of  filing  the  same  "a  resident  within  the  city  of  Rich- 
mond, within  the  Confederate  lines,  and  a  rebel."  On 
the  same  day  the  motion  was  granted,  and  the  claim  and 
answer  ordered  to  be  stricken  from  the  files.  The  appear- 
ance of  the  respondent  was  by  his  answer.  The  court 
immediately  entered  its  sentence  and  decree,  condemning 


the  property  as  forfeited  to  the  United  States,  reciting 
that,  the  usual  proclamation  having  been  made,  the  de- 
fault of  all  persons  had  been  duly  entered.  The  decree 
ordered  the  issue  of  a  venditioni  exponas  for  the  sale  of  the 
property,  returnable  on  the  sixteenth  day  of  the  foil  owing- 
April.  At  the  sale  under  this  writ  the  grantor  of  the 
defendant  became  the  purchaser. 

The  question  for  determination  is,  whether  the  decree 
of  condemnation  thus  rendered,  without  allowing  the 
owner  of  the  property  to  appear  in  response  to  the  moni- 
tion, interpose  his  claim  for  the  property,  and  answer  the 
libel,  was  of  any  validity.  In  other  words,  the  question 
is,  whether  the  property  of  the  plaintiff  could  be  forfeited 
by  the  sentence  of  the  court  in  a  judicial  proceeding  to 
which  he  was  not  allowed  to  appear  and  make  answer  to 
the  charges  against  him,  upon  the  allegation  of  which 
the  forfeiture  was  demanded. 

There  were  several  libels  of  information  filed  against 
the  property  of  the  plaintiff  at  the  same  time  with  the 
one  here  mentioned.  They  were  identical  in  their  allega- 
tions, except  as  to  the  property  seized,  and  the  same  mo- 
tion to  strike  from  the  files  the  appearance,  claim,  and 
answer  of  the  respondent  was  made  in  each  case,  and  on 
the  same  day,  and  similar  orders  were  entered  and  like 
decrees  of  condemnation.  One  of  these  was  brought  here, 
and  is  reported  in  the  llth  of  Wallace.  In  delivering 
the  unanimous  opinion  of  this  court,  upon  reversing  the 
decree  in  the  case,  and  referring  to  the  order  striking  out 
the  claim  and  answer,  Mr.  Justice  Swayne  said :  "  The 
order  in  effect  denied  the  respondent  a  hearing.  It  is 
alleged  he  was  in  the  position  of  an  alien  enemy,  and 
could  have  no  locus  standi  in  that  forurn.  If  assailed  there, 
he  could  defend  there.  The  liability  and  right  are  in- 
separable. A  different  result  would  be  a  blot  upon  our 
jurisprudence  and  civilization.  We  can  not  hesitate  or 
doubt  on  the  subject.  It  would  be  contrary  to  the  first 


principles  of  the  social  compact  and  of  the  right  admin- 
istration ofjnstice."  (11  Wall.  207.) 

The  principle  stated  in  this  terse  language  lies  at  the 
foundation  of  all  well-ordered  systems  of  jurisprudence. 
Wherever  one  is  assailed  in  his  person  or  his  property, 
there  he  may  defend,  for  the  liability  and  the  right  are 
inseparable.  This  is  a  principle  of  natural  justice, recog- 
nized as  such  by  the  common  intelligence  and  conscience 
of  all  nations.  A  sentence  of  a  court  pronounced  against 
a  party  without  hearing  him,  or  giving  him  an  oppor- 
tunity to  be  heard,  is  not  a  judicial  determination  of  his 
rights,  and  is  not  entitled  to  respect  in  any  other 
tribunal. 

That  there  must  be  notice  to  a  party  of  some  kind, 
actual  or  constructive,  to  a  valid  judgment  affecting  his 
rights,  is  admitted.  Until  notice  is  given,  the  court  has 
no  jurisdiction  in  any  case  to  proceed  to  judgment,  what- 
ever its  authority  may  be,  by  the  law  of  its  organization, 
over  the  subject-matter.  But  notice  is  only  for  the  pur- 
pose of  affording  the  party  an  opportunity  of  being  heard 
upon  the  claim  or  the  charges  made;  it  is  a  summons  to 
him  to  appear  and  speak,  if  he  has  anything  to  say,  why 
the  judgment  sought  should  not  be  rendered.  A  denial 
to  a  party  of  the  benefit  of  a  notice  would  be  in  effect  to 
deny  that  he  is  entitled  to  notice  at  all,  and  the  sham 
and  deceptive  proceeding  had  better  be  omitted  altogether. 
It  would  be  like  saying  to  a  party,  Appear,  and  you  shall 
be  heard;  and,  when  he  has  appeared,  saying,  Your  ap- 
pearance shall  not  be  recognized,  and  you  shall  not  be 
heard.  In  the  present  case,  the  District  Court  not  only 
in  effect  said  this,  but  immediately  added  a  decree  of 
condemnation,  reciting  that  the  default  of  all  persons 
had  been  duly  entered.  It  is  difficult  to  speak  of  a  decree 
thus  rendered  with  moderation;  it  was  in  fact  a  mere 
arbitrary  edict,  clothed  in  the  form  of  a  judicial  sen- 
tence. 
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The  law  is,  and  always  has  been, that  whenever  notice 
or  citation  is  required,  the  party  cited  has  the  right  to 
appear  and  be  heard ;  and  when  the  latter  is  denied,  the 
former  is  ineffectual  for  any  purpose.  The  denial  to  a 
party  in  such  a  case  of  the  right  to  appear  is  in  legal  ef- 
fect the  recall  of  the  citation  to  him.  The  period  within 
which  the  appearance  must  be  made  and  the  right  to  be 
heard  exercised,  is,  of  course,  a  matter  of  regulation,  de- 
pending either  upon  positive  law,  or  the  rules  or  orders 
of  the  court,  or  the  established  practice  in  such  cases. 
And  if  the  appearance  be  not  made,  and  the  right  to  be 
heard  be  not  exercised,  within  the  period  thus  prescribed, 
the  default  of  the  party  prosecuted,  or  possible  claimants 
of  the  property,  may,  of  course, be  entered, and  the  allega- 
tions of  the  libel  be  taken  as  true  for  the  purpose  of  the 
proceeding.  But  the  denial  of  the  right  to  appear  and  be 
heard  at  all  is  a  different  matter  altogether. 

The  position  of  the  defendant's  counsel  is,  that,  as  the 
proceeding  for  the  confiscation  of  the  property  was  one  in 
•rem,  the  court,  by  seizure  of  the  property,  acquired  juris- 
diction to  determine  its  liability  to  forfeiture,  and  conse- 
quently had  a  right  to  decide  all  questions  subsequently 
arising  in  the  progress  of  the  cause;  and  its  decree,  how- 
ever erroneous,  can  not,  therefore,  be  collaterally  assailed. 
In  supposed  support  of  this  position,  opinions  of  this  court 
in  several  cases  are  cited,  where  similar  language  is  used 
respecting  the  power  of  a  court  to  pass  upon  questions 
arising  after  jurisdiction  has  attached.  But  the  prelim- 
inary proposition  of  the  counsel  is  not  correct.  The  juris- 
diction acquired  by  the  court  by  seizure  of  the  res  was 
not  to  condemn  the  property  without  further  proceedings. 
The  physical  seizure  did  not  of  itself  establish  the  allega- 
tions of  the  libel,  and  could  not,  therefore,  authorize  the 
immediate  forfeiture  of  the  property  seized.  A  sentence 
rendered  simply  from  the  fact  of  seizure  would  not  be  a 
judicial  determination  of  the  question  of  forfeiture,  but  a 


mere  arbitrary  edict  of  the  judicial  officer.  The  seizure 
in  a  suit  in  rem  only  brings  the  property  seized  within 
the  custody  of  the  court,  and  informs  the  owner  of  that 
fact.  The  theory  of  the  law  is,  that  all  property  is  in  the 
possession  of  its  owner,  in  person  or  by  agent,  and  that 
its  seizure  will,  therefore,  operate  to  impart  notice  to  him. 
Where  notice  is  thus  given,  the  owner  has  the  right  to 
appear  and  be  heard  respecting  the  charges  for  which 
the  forfeiture  is  claimed.  That  right  must  be  recognized 
and  its  exercise  allowed  before  the  court  can  proceed  be- 
yond the  seizure  to  judgment.  The  jurisdiction  acquired 
by  the  seizure  is  not  to  pass  upon  the  question  of  forfeit- 
ure absolutely,  but  to  pass  upon  that  question  after  op- 
portunity has  been  afforded  to  its  owner  and  parties  in- 
terested to  appear  and  be  heard  upon  the  charges.  To 
this  end  some  notification  of  the  proceedings,  beyond 
that  arising  from  the  seizure, prescribing  the  time  within 
which  the  appearance  must  be  made,  is  essential.  Such 
notification  is  usually  given  by  monition,  public  procla- 
mation, or  publication  in  some  other  form.  The  manner 
of  the  notification  is  immaterial,  but  the  notification  itself 
is  indispensable. 

These  views  find  corroboration  in  the  opinion  of  Mr. 
Justice  Story,  in  the  case  of  Bradstreet  v .  Neptune  Insurance 
Co.  3  Sumn.  601.  In  that  case,  the  action  was  upon  a 
policy  of  insurance  upon  a  vessel,  the  declaration  alleging 
its  loss  by  seizure  of  the  Mexican' government.  The  de- 
fendants admitted  the  seizure,  but  averred  that  it  was 
made  and  that  the  vessel  was  condemned  for  violation  of 
the  revenue  laws  of  Mexico,  and  to  prove  the  averment 
produced  a  transcript  of  the  record  of  the  proceedings  of 
the  Mexican  court  against  the  vessel,  and  of  the  decree 
of  condemnation.  Among  the  questions  considered  by 
the  court  was  the  effect  of  that  record  as  proof  of  the 
laws  of  Mexico,  and  of  the  jurisdiction  of  the  court  and 
the  cause  of  seizure  and  condemnation.  After  stating 


that  the  sentence  of  a  foreign  court  of  admiralty  and 
prize  in  rem  was  in  general  conclusive,  not  only  in  respect 
to  the  parties  in  interest,  but  also  for  collateral  purposes 
and  in  collateral  suits,  as  to  the  direct  matter  of  title  and 
property  in  judgment,  and  as  to  the  facts  on  which  the 
tribunal  professed  to  proceed,  Mr.  Justice  Story  said, that 
it  did  not  strike  him  that  any  sound  distinction  could  be 
made  between  a  sentence  pronounced  in  rem  by  a  court 
of  admiralty  and  prize,  and  a  like  sentence  pronounced 
by  a  municipal  court  upon  a  seizure  or  other  proceeding 
in  rem, ;  that  in  each  the  sentence  was  conclusive  as  to 
the  title  and  property,  and,  it  seemed  to  him, was  equally 
conclusive  as  to  the  facts  on  which  the  sentence  professed 
to  be  founded.  But  the  learned  judge  added,  that  it  was 
an  essential  ingredient  in  every  case,  when  such  effect 
was  sought  to  be  given  to  the  sentence,  that  there  should 
have  been  proper  judicial  proceedings  upon  which  to 
found  the  decree;  that  is,  that  there  should  have  been 
some  certain  written  allegations  of  the  offense;  or  state- 
ment of  the  charge  for  which  the  seizure  was  made,  and 
upon  which  the  forfeiture  was  sought  to  be  enforced  ;  and 
that  there  should  be  some  personal  or  public  notice  of 
the  proceedings,  so  that  the  parties  in  interest,  or  their 
representatives  or  agents,  might  know  what  the  offence 
was  with  which  they  were  charged,  and  might  have  an 
opportunity  to  defend  themselves,  and  to  disprove  the 
same.  "  It  is  a  rule,"  said  the  learned  judge,  "  founded 
in  .the  first  principles  of  natural  justice,  that  a  party  shall 
have  an  opportunity  to  be  heard  in  his  defence  before  his 
property  is  condemned,  and  that  charges  on  which  the 
condemnation  is  sought  shall  be  specific,  determinate, 
and  clear.  If  a  seizure  is  made  and  condemnation  is 
passed  without  the  allegation  of  any  specific  cause  of  for- 
feiture or  offence,  and  without  any  public  notice  of  the 
proceedings,  so  that  the  parties  in  interest  have  no  op- 
portunity of  appearing  and  making  a  defence,  the  sen- 


tence  is  not  so  much  a  judicial  sentence  as  an  arbitrary 
sovereign  edict.  It  has  none  of  the  elements  of  a  judicial 
proceeding,  and  deserves  not  the  respect  of  any  foreign 
nation.  It  ought  to  have  no  intrinsic  credit  given  to  it, 
either  for  its  justice  or  for  its  truth,  by  any  foreign  tri- 
bunal. It  amounts  to  little  more,  in  common  sense  and 
common  honesty,  than  the  sentence  of  the  tribunal  which 
first  punishes  and  then  hears  the  party, — castigatque, 
auditque.  It  may  be  binding  upon  the  subjects  of  that 
particular  nation.  But,  upon  the  eternal  principles  of 
justice,  it  ought  to  have  no  binding  obligation  upon  the 
rights  or  property  of  the  subjects  of  other  nations;  for  it 
tramples  under  foot  all  the  doctrines  of  international 
law,  and  is  but  a  solemn  fraud,  if  it  is  clothed  with  all 
the  forms  of  a  judicial  proceeding." 

In  another  part  of  the  same  opinion  the  judge  charac- 
terized such  sentences  "  as  mere  mockeries,  and  as  in  no 
just  sense  judicial  proceedings";  and  declared  that  they 
"  ought  to  be  deemed,  both  ex  directo  in  rem,  and  col- 
laterally, to  be  mere  arbitrary  edicts  or  substantial 
frauds." 

This  language,  it  is  true,  is  used  with  respect  to  pro- 
ceedings in  rem  of  a  foreign  court,  but  it  is  equally  appli- 
cable and  pertinent  to  proceedings  in  rem  of  a  domestic 
court,  when  they  are  taken  without  any  monition  or  pub- 
lic notice  to  the  parties.  In  Woodruff  v.  Taylor,  20  Vt. 
65,  the  subject  of  proceedings  in  rem  in  our  courts  is 
elaborately  considered  by  the  Supreme  Court  of  Vermont. 
After  stating  that  in  such  cases  notice  is  given  to  the 
whole  world,  but  that  from  its  nature  it  is  to  the  greater 
part  of  the  world  constructive  only,  and  mentioning  the 
manner  in  which  such  notice  is  given  in  cases  of  seizure 
for  violation  of  the  revenue  laws,  by  publication  of  the 
substance  of  the  libel  with  the  order  of  the  court  thereon 
specifying  the  time  and  place  of  trial,  and  by  proclama- 
tion for  all  persons  interested  to  appear  and  contest  the 
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forfeiture  claimed,  the  court  observed,  that  in  every  court 
and  in  all  countries  where  judgments  were  respected,  no- 
tice of  some  kind  was  given,  and  that  it  was  just  as  ma- 
terial to  the  validity  of  a  judgment  in  rem  that  con- 
structive notice  at  least  should  appear  to  have  been  given 
as  that  actual  notice  should  appear  upon  the  record  of  a 
judgment  in  personam.  "A  proceeding,"  continued  the 
court,  "  professing  to  determine  the  right  of  property, 
where  no  notice,  written  or  constructive,  is  given,  what- 
ever else  it  might  be  called,  would  not  be  entitled  to  be 
dignified  with  the  name  of  a  judicial  proceeding.  It 
would  be  a  mere  arbitrary  edict,  not  to  be  regarded  any- 
where as  the  judgment  of  a,  court." 

In  the  proceedings  before  the  District  Court  in  the  con- 
fiscation- case,  monition  and  notice,  as  already  stated, 
were  issued  and  published ;  but  the  appearance  of  the 
owner,  for  which  they  called,  having  been  refused,  the 
subsequent  sentence  of  confiscation  of  his  property  was 
as  inoperative  upon  his  rights  as  though  no  monition  or 
notice  had  ever  been  issued.  The  legal  effect  of  striking 
out  his  appearance  was  to  recall  the  monition  and  notice 
as  to  him.  His  position  with  reference  to  subsequent 
proceedings  was  then  not  unlike  that  of  a  party  in  a  per- 
sonal action,  after  the  service  made  upon  him  has  been 
set  aside.  A  service  set  aside  is  never  service  by  which 
a  judgment  in  the  action  can  be  upheld. 

The  doctrine  invoked  by  counsel,  that,  where  a  court 
has  once  acquired  jurisdiction,  it  has  a  right  to  decide 
every  question  which  arises  in  the  cause,  and  its  judg- 
ment, however  erroneous, can  not  be  collaterally  assailed, 
is  undoubtedly  correct  as  a  general  proposition,  but,  like 
all  general  propositions,  is  subject  to  many  qualifications 
in  its  application.  All  courts,  even  the  highest,are  more 
or  less  limited  in  their  jurisdiction  :  they  are  limited  to 
particular  classes  of  actions,  such  as  civil  or  criminal ;  or 
to  particular  modes  of  administering  relief,  such  as  legal 
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or  equitable;  or  to  transactions  of  a  special  character, 
such  as  arise  on  navigable  waters,  or  relate  to  the  testa- 
mentary disposition  of  estates;  or  to  the  use  of  particular 
process  in  the  enforcement  of  their  judgments.  (Norton 
v.  Header,  Circuit  Court  for  California.)  Though  the 
court  may  possess  jurisdiction  of  a  cause,  of  the  subject- 
matter,  and  of  the  parties,  it  is  still  limited  in  its  modes 
of  procedure,  and  in  the  extent  and  character  of  its  judg- 
ments. It  must  act  judicially  in  all  things,  and  can  not 
then  transcend  the  power  conferred  by  the  law.  If,  for 
instance,  the  action  be  upon  a  money  demand,  the  court, 
notwithstanding  its  complete  jurisdiction  over  the  subject 
and  parties,  has  no  power  to  pass  judgment  of  imprison- 
ment in  the  penitentiary  upon  the  defendant.  If  the 
action  be  for  a  libel  or  personal  tort,  the  court  can  not 
order  in  the  case  a  specific  performance  of  a  contract.  If 
the  action  be  for  the  possession  of  real  property,  the  court 
is  powerless  to  admit  in  the  case  the  probate  of  a  will. 
Instances  of  this  kind  show  that  the  general  doctrine 
stated  by  counsel  is  subject  to  many  qualifications.  The 
judgments  mentioned, given  in  the  cases  supposed,  would 
not  be  merely  erroneous  :  they  would  be  absolutely  void ; 
because  the  court  in  rendering  them  would  transcend  the 
limits  of  its  authority  in  those  cases.  See  the  language 
of  Mr.  Justice  Miller,  to  the  same  purport,  in  the  case  of 
Ex  parte  Lange,  18  Wall.  163.  So  it  was  held  by  this 
court  in  Eigelow  v.  Forrest,  9  id.  351,  that  a  judgment  in  a 
confiscation  case,  condemning  the  fee  of  the  property,  was 
void  for  the  remainder,  after  the  termination  of  the  life- 
estate  of  the  owner.  To  the  objection  that  the  decree 
was  conclusive  that  the  entire  fee  was  confiscated,  Mr. 
Justice  Strong,  speaking  the  unanimous  opinion  of  the 
court,  replied :  "Doubtless  a  decree  of  a  court,  having 
jurisdiction  to  make  the  decree,  can  not  be  impeached 
collaterally ;  but,  under  the  act  of  Congress,  the  District 
Court  had  no  power  to  order  a  sale  which  should  confer 
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upon  the  purchaser  rights  outlasting  the  life  of  French 
Forrest  (the  owner).  Had  it  done  so,  it  would  have 
transcended  its  jurisdiction."  (Id.  350.) 

So  a  departure  from  established  modes  of  procedure 
will  often  render  the  judgment  void ;  thus,  the  sentence 
of  a  person  charged  with  felony,  upon  conviction  by  the 
court,  without  the  intervention  of  a  jury,  would  be  invalid 
for  any  purpose.  The  decree  of  a  court  of  equity  upon 
oral  allegations,  without  written  pleadings,  would  be  an 
idle  act,  of  no  force  beyond  that  of  an  advisory  proceed- 
ing of  the  Chancellor.  And  the  reason  is,  that  the  courts 
are  not  authorized  to  exert  their  power  in  that  way. 

The  doctrine  stated  by  counsel  is  only  correct  when 
the  court  proceeds,  after  acquiring  jurisdiction  of  the 
cause,  according  to  the  established  modes  governing  the 
class  to  which  the  case  belongs,  and  does  not  transcend, 
in  the  extent  or  character  of  its  judgment,  the  law  which 
is  applicable  to  it.  The  statement  of  the  doctrine  by  Mr. 
Justice  Swayne,  in  the  case  of  Cornell  v.  Williams,  reported 
in  the  20th  of  Wallace,  is  more  accurate.  "  The  jurisdic- 
tion," says  the  justice,  "  having  attached  in  the  case, 
everything  done  within  the  power  of  that  jurisdiction,  when 
collaterally  questioned,  is  held  conclusive  of  the  rights  of 
the  parties,  unless  impeached  for  fraud."  (20  Wall.  250.) 

It  was  not  within  the  power  of  the  jurisdiction  of  the 
District  Court  to  proceed  with  the  case,  so  as  to  affect  the 
rights  of  the  owner  after  his  appearance  had  been  stricken 
out,  and  the  benefit  of  the  citation  to  him  thus  denied. 
For  jurisdiction  is  the  right  to  hear  and  determine ;  not 
to  determine  without  hearing.  And  where,  as  in  that 
case,  no  appearance  was  allowed,  there  could  be  no  hear- 
ing or  opportunity  of  being  heard,  and,  therefore,  could 
be  no  exercise  of  jurisdiction.  By  the  act  of  the  court, 
the  respondent  was  excluded  from  its  jurisdiction. 

Judgment  affirmed. 
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Decision  of  the  Secretary  of  the  Interior  (Hon.  Carl 
Schurz),  in  the  matter  of  the  Survey  of  the  Pueblo 
Lands  of  San  Francisco. 

DEPARTMENT  OF  THE  INTERIOR,    ) 
Washington,  March  3,  1881.  \ 

Sir  :  I  have  considered  the  matter  of  the  survey  of  the  pueblo 
lands  confirmed  to  the  city  of  San  Francisco  by  decree  of  the 
Circuit  Court  of  the  United  States  for  the  Northern  District  of 
California,  entered  on  the  18th  day  of  May,  1865,  upon  a  review 
of  your  decision  of  November  ll,  1878,  as  modified  bv  you 
May  19,  1879. 

On  the  2d  day  of  July,  1852,  the  city  of  San  Francisco  peti- 
tioned the  Board  of  Land  Commissioners  for  a  confirmation  of 
its  claim  under  the  Act  of  March  3,  1851  (9  Stats.,  630),  and 
set  forth: 

"  That  the  said  city  claims  a  tract  or  parcel  of  land  situated  in 
the  county  of  San  Francisco  and  State  aforesaid,  and  being  so 
much  of  the  peninsula  where  the  said  city  is  located  as  will 
contain  an  area  equal  to  four  leagues  square,  said  tract  or  par- 
eel  being  bounded  on  the  north  and  east  by  the  waters  of  the 
Bay  of  San  Francisco,  on  the  west  by  the  Pacific  Ocean,  and 
on  the  south  by  a  due  east  and  west  line  including  the  area 
aforesaid." 

The  claim  as  confirmed  by  the  Court  is  thus  described: 

11  The  land  of  which  confirmation  is  made  is  a  tract  situated 
within  the  county  of  San  Francisco,  and  embracing  so  much 
of  the  extreme  upper  portion  of  the  peninsular  above  ordinary 
high-water  mark  (as  the  same  existed  at  the  date  of  the  con- 
quest of  the  country,  namely,  the  7th  of  July,  1846),  on  which 
the  city  of  San  Francisco  is  situated  as  will  contain  an  area  of 
four  square  leagues,  said  tract  being  bounded  011  the  north  and 
east  by  the  Bay  of  San  Francisco,  on  the  west  by  the  Pacific 
Ocean,  and  on  the  south  by  a  due  east  and  west  line  drawn  so 
as  to  include  the  area  aforesaid." 

And  was  subject  to  a  deduction  of  such  parcels  of  land  as  had 
been  reserved  or  dedicated  to  public  uses  by  the  United  States, 
and  also  such  parcels  as  had  been  by  grants  from  lawful  author- 
ity vested  in  private  proprietorship,  the  excepted  parcels  to  be 


included  within  the  area  aforesaid,  but  excluded  from  the  con- 
firmation to  the  city. 
The  confirmation  was — 

"  In  trust  for  the  benefit  of  lot-holders  under  grants  from  the 
pueblo,  town,  or  city  of  San  Francisco,  or  other  competent 
authority,  and  as  to  any  residue  in  trust  for  the  use  and  benefit 
of  the  inhabitants  of  the  city." 

Had  the  Court  confirmed  the  claim  in  the  descriptive  language 
of  the  petition,  the  legal  effect,  saving  as  to  the  excepted  par- 
cels, would  have  been  the  same,  and  the  duties  of  the  officers  of 
the  government  charged  with  the  surveying  of  the  same,  as  re- 
gards the  exterior  lines,  would  not  have  been  different  from 
what  they  are  now,  for  so  far  as  the  Pacific  Ocean  and  the  Bay 
of  San  Francisco  form  a  boundary,  the  law  would  have  fixed 
the  line  at  ordinary  high-water  mark  (3  Kent,  427  and  431; 
Angell  on  Tide-Waters,  c.  3;  Pollard's  Lessee  vs.  Hagan  et  al., 
3  How.,  212;  Goodtitle  vs.  Kibbe,  9  ib.,  471;  U.  S..  vs.  Pacheco, 
2  Wall.,  590;  Teschemacher  vs.  Thompson,  18  Cal.,  21;  People  vs. 
Morrill,  26  Cal.,  336),  and  as  the  claim  emanated  from  the 
Mexican  Government,  the  line,  in  any  event,  would  be  that 
which  existed  at  date  of  conquest;  and  further,  the  confirmation 
would  have  been  construed  as  in  trust  for  the  inhabitants  of  the 
city,  the  pueblo  to  which  the  city  succeeded  having  held  the 
title  only  as  trustee  (Townsend  vs.  Greeley,  5  Wall.,  530;  Hart 
vs.  Burnett,  15  Cal.,  530;  Fulton  vs.  Hanlow,  20  ib.,  450).  But 
these  matters  are  set  at  rest  by  the  explicit  language  of  the  de- 
cree,  which  has  become  final,  is  conclusive  between  the  United 
States  and  the  claimant  under  it,  and  if  any  construction  there- 
of be  necessary,  it  must  be  governed  by  the  ordinary  rules  of 
the  common  law;  and  furthermore,  the  survey  must  conform  to 
the  boundaries  mentioned  therein,  and  it  is  the  duty  of  the 
Commissioner  of  the  General  Land  Office  and  of  the  Secretary 
of  the  Interior,  under  his  appellate  or  supervisory  authority,  to 
see  that  the  survey  is  thus  made  and  the  decree  properly  execu- 
ted (Sections  13  and  15,  Act  of  1851,  9  Stats.,  633,  634;  Sections 
1,  6,  7,  Act  of  1864,  13  Stats.,  333,  334;  Section  1,  Act  of  1812, 
2  Stats.,  716;  Section  1,  Act  of  1836,  5  Stats.,  107;  Section  3, 
Act  of  1849,  9  Stats.,  395;  Section  3,  Act  of  1849,  Stats.,  395; 
Section' 453,  Rev.  Stats.;  Higueras  vs.  U.  S.,  5  Wall.,  827,  828, 
830,  832,  834;  U.  S.  vs.  Halleck,  1  Wall.,  439;  U.  S.  vs.  Billings, 
2  Wall.,  444;  The  Fossatt  case,  ib.,  649;  U.  S.  vs.  Fossatt,  21 
How.,  447;  U.  8.  vs.  Sepulveda,  IWall.,  107). 

The  duties  of  the  officers  charged  with  the  execution  of  this 
decree  do  not  appear  to  be  changed  or  modified  by  the  relin- 
quish ments  and  grants  of  the  United  States  under  the  Acts  of 


1864  (13  Stats. ,333)  and  1866  (14  Stats.,  4),  for  both  acts  re- 
linguish  and  grant  upon  certain  uses  and  trusts,  the  Act  of 
1864  restricting  the  grant  to  natural  high- water  mark  and  the 
corporate  limits  to  1851  (Hittell,  paragraphs  6816  to  6819),  and 
making  exceptions  similar  to  those  of  the  decree,  while  the  Act 
of  1866  specially  refers  to  the  decree  and  confirms  the  claim  to 
the  city  subject  to  the  reservations  arid  exceptions  of  the  decree. 

Survey  of  the  claim  was  made  by  Deputy  Surveyor  James  T. 
Stratton  between  March,  1867,  and  January,  1868,  except  the 
military  reservations,  which  were  surveyed  by  Mr.  Stratton  in 
1866. 

The  survey  and  plat  were  approved  by  Surveyor-General  Up- 
son,  August  13,  1868,  and  were  duly  advertised  in  August  and 
September  of  the  same  year,  in  accordance  with  the  provisions 
of  Section  1,  Act  of  July  1,  1864,  and  were  retained  in  the 
office  of  the  Surveyor-General  for  public  inspection  until  the 
expiration  of  ninety  days  from  the  date  of  the  first  publication. 

The  approval  of  the  survey  and  plat  by  Surveyor-General 
Upson  prior  to  giving  the  notice  required  bylaw  was  unauthor- 
ized, and  they  must  be  treated  as  if  no  certificate  or  approval 
were  attached. 

A  protest  against  the  approval  of  said  survey,  and  objections 
hereto,  in  due  form  of  law,  and  evidence  in  support  of  the- 
tsame,  were  filed  in  time  by  the  City  and  County  of  San  Fran 
cisco.  General  E.  0.  C.  Ord,  as  Commander  of  the  Military 
Department  of  California,  also  filed  objections  within  the  ninety 
days  to  so  much  of  the  survey  as  related  to  the  Presidio  Mili- 
tary Reservation,  with  proofs  in  support  of  the  same. 

On  the  25th  of  November,  1869,  Surveyor-General  Day  for- 
warded the  official  plat,  and  on  the  14th  of  the  following  month 
he  transmitted  a  copy  of  the  field  notes  and  other  papers  re- 
lating to  the  survey,  and  the  objections  and  proofs,  together 
with  his  opinion  sustaining  some  of  the  objections,  and  hold- 
ing that  the  plat  should  be  amended: 

1st.  By  a  resurvey  of  the  southern  and  eastern  boundary  of 
the  Presidio. 

2d.  By  the  insertion  of  two  or  three  small  tracts  at  the 
Mission  Dolores. 

3d.  By  including  the  marsh  lands  within  the  four  square 
leagues. 

4th.     By  changing  the  southern  boundary  for  quantity. 

The  case  as  thus  presented  is  now  before  me  for  considera- 
tion. You  found,  from  certain  evidence  filed  in  your  office 
since  the  closing  of  the  case  before  the  Surveyor-General,  that 
the  City  and  County  of  San  Francisco  has  long  acquiesced  in 


the  Stratton  survey,  and  has  given  both  tacit  and  positive  re- 
cognition of  its  correctness,  and  that  these  acts  amount  to  a 
waiver  of  the  protest  and  objections  filed  as  aforesaid;  and, 
furthermore,  that  the  protest,  not  having  been  actively  urged, 
was  supposed  to  be  abandoned;  that  the  State,  by  certain  acts 
of  the  Board  of  Tide-Land  Commissioners,  without  warning  or 
opposition  from  the  city  and  county,  has  recognized  the  lines 
of  the  survey  and  assumed  to  sell  some  portion  of  the  land  ex- 
cluded, and  which  the  city  and  county,  under  its  protest  and 
objections,  claimed  should  have  been  included  in  the  survey  of 
the  four  square  leagues,  and  that  therefore  estoppel  may  be 
properly  urged  as  against  the  protest  and  objections  of  private 
claimants. 

I  am  unable  to  agree  with  you  in  these  conclusions.  It  seems 
to  me  this  case  should  be  decided  upon  evidence  regularly 
introduced  before  the  Surveyor-General,  under  the  provisions 
of  the  first  section  of  the  Act  of  1864.  This  is  what  I  think  the 
law  intends.  It  provides  that  the  Commissioner  of  the  General 
Land  Office/'  may  require  a  further  report  from  the  Surveyor- 
General  of  California  touching  the  matters  indicated  by  him, 
or  proofs  to  be  taken  thereon,  or  may  direct  a  new  survey  and  plat 
to  be  made."  Under  this  provision,  if  the  report  of  the  Sur- 
veyor-General had  been  unsatisfactory,  or  if  further  evidence 
were  deemed  necessary  to  a  proper  decision,  the  case  could  have 
been  returned,  ex  parte  proofs  may  undoubtedly  be  considered 
as  the  basis  of  a  motion  for  review,  or  in  deciding  whether  the 
matter  should  be  further  heard  before  the  Surveyor-General; 
but  a  final  decision  of  the  case,  which  would  result  in  the 
approval  of  the  survey,  should  be  based  upon  proofs  submitted 
in  accordance  with  the  statutory  provision  referred  to. 

In  the  decision  of  this  Department  of  May,  28,  1879  (Copp 
L.  0.,  July,  1879,  p.  52),  in  the  matter  of  the  survey  of  the 
Rancho  Corte  de  Madera  del  Presidio,  it  was  held  that  public 
notice  was  to  be  given,  as  required  by  said  Act,  for  the  purpose 
of  notifying  all  persons  having,  or  claiming  to  have,  an  interest- 
in  lands  affected,  or  to  be  affected,  by  a  survey  of  a  private  grant, 
11  and  parties  allowed  an  opportunity  to  appear  and  file  objec- 
tions and  submit  testimony  for  the  consideration  of  the  Survey- 
or-General and  of  your  office." 

The  opinion  of  the  Surveyor-General  upon  evidence  touching 
the  correctness  of  the  survey  of  a  private  land  claim  is  of  great 
importance,  and,  moreover,  is  required  by  statute,  and  all  evi- 
dence in  such  matters  should  be  produced  before  him  for  his 
consideration,  guidance  and  opinion.  The  evidence  upon 
which  you  base  your  conclusion  does  not  appear  to  have  been 
submitted  in  support  of  any  motion  of  the  State,  or  parties 


claiming  title  under  her,  to  dismiss  the  protest;  but,  from  the 
nature  of  the  case,  any  active  opposition  to  the  consideration  of 
the  protest,  it  seems  to  me,  would  necessarily  come  from  the 
State  or  her  grantees.  But,  in  the  decision  of  this  Department 
above  mentioned,  it  was  held  that — 

"If  any  party  claiming  an  interest  in  the  grant,  or  affected 
by  the  survey,  failed  to  appear  within  the  time  limited,  the 
statute  does  not  give  him  any  status  in  the  case.  The  only 
status  he  can  obtain  thereafter  is  by  leave  of  your  office  or  this 
Department  as  amicus  curi«  ." 

Now,  the  city  and  county  claimed  certain  lands  that  were 
excluded  from  the  survey,  and  made  the  exclusion  the  basis  of 
its  protest  and  objections,  which  were  filed  under  a  statute  of 
the  United  States,  and  were  notice  to  the  State  of  such  claim. 
The  State  did  not  appear  to  object  to  this  claim,  nor  to  offer 
evidence  in  support  of  the  survey,  as  she  might  have  done. 
She,  therefore,  has  no  standing  in  the  case  to  submit  evidence 
for  any  purpose. 

But  if  the  facts  considered  by  you  as  amounting  to  a  waiver 
of  the  protest  were  properly  before  the  department,  as  you  state 
them,  I  should  hardly  give  them  the  effect  that  you  do.  The 
purchase  by  the  city  and  county  of  the  30,000  feet  of  ground 
from  the  State,  in  1875,  does  not  appear  (as  the  fact  is  stated  in 
the  decision)  to  have  been  of  the  land  claimed  by  the  city  under 
the  protest;  and,  moreover,  this  purchase  and  the  stipulation 
in  the  case  of  the  City  vs.  Ellis  et  al.}  were  acts  done  in  the  cor- 
porate, individual  capacity  of  the  city  and  county,  while  the 
protest,  from  the  very  nature  of  the  case,  was  filed  in  its  fidu- 
ciary capacity,  or  as  trustee.  It  is  certainly  true  that  this  de- 
partment has  not  the  power  to  compel  a  faithful  performance 
of  the  trusts  imposed,  or  to  prevent  the  city  and  county  from 
doing  acts  in  derogation  of  its  duties  as  trustee,  yet  it  ought  not 
to  so  construe  any  act  of  the  city  and  county  in  its  individual 
capacity,  and  not  connected  with  the  matter  of  this  survey,  as 
to  violate  the  decree  of  confirmation,  or  the  plain  intent  of  the 
granting  acts  above  referred  to.  To  this  extent  the  rights  of 
the  cestui  que  trust  may,  and  properly  should,  be  protected. 

The  case  is  treated  by  parties  in  favor  of  the  Strattoii  survey 
as  if  the  United  States  had  no  interest  in  the  matter,  and  hence, 
if  the  State  and  city  are  satisfied,  the  plain  duty  of  the  Depart- 
ment is  to  approve  the  survey.  This  is  a  grave  error.  If  the 
excluded  tracts  which  the  city  claims  under  the  protest  were 
above  high-water  mark  in  1846,  then  they  ought  to  be  included 
in  the  survey,  and  being  so  included,  the  southern  boundary 
line  would  have  to  be  moved  further  north,  thus  excluding  a 
corresponding  quantity  from  the  survey  that  would  fall  into  the 
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public  lands  of  the  United  States.  No  stipulation  nor  agree- 
ment, therefore,  between  the  State  and  the  city  and  county 
can  estop  or  relieve  the  officers  of  the  Government  from  the 
duty  of  executing  the  decree,  or  of  protecting  the  interests  of 
the  Government;  and  if  the  city  and  county  should  ask  to 
withdraw  the  protest,  or  to  have  the  same  dismissed,  the  Gov- 
ernment would  still  have  the  right  to  make  use  of  the  objections 
and  evidence  filed  in  support  thereof,  for  its  own  protection  as 
well  as  for  properly  surveying  the  claim  in  accordance  with  the 
decree.  There  would  be  very  little  meaning  in  the  statute  per- 
mitting the  filing  of  objections  and  evidence  against  a  survey, 
and  enjoining  upon  the  Commissioner  of  the  General  Land 
Office  the  duty  of  requiring  the  Surveyor-General  to  follow  de- 
crees of  confirmation  as  closely  as  practicable  where  the  bound- 
aries are  specified,  if  there  is  any  conclusive  presumption  of  law 
that,  because  a  survey  is  made  by  a  sworn  officer  of  the  Govern- 
ment, it  is  correct  and  bound  to  be  approved.  But  there  is  no 
such  presumption.  The  presumption  is  that  the  surveyor  has 
dtfiie  his  duty,  but  not  that  he  is  infallible,  and  his  work  is  not 
binding  or  conclusive  in  any  respect  until  finally  approved,  as 
the  law  provides. 

There  is  therefore  very  little  force  in  the  argument  that  be- 
cause the  State  of  California  has  assumed  that  the  survey  is 
correct,  and  that  it  will  necessarily  be  approved,  it  ought  not  to 
be  disturbed.  If  she.  has  made  any  such  assumption,  and  sold 
lands  claimed  by  the  city  and  county  she  has  done  so  not  only 
with  the  knowledge  that  even  a  survey  not  objected  to  may  not 
be  approved,  but  in  the  face  of  objections  legally  presented  and 
undisposed  of,  the  law  requiring  a  disposition  of  the  objections 
before  approval  of  the  survey  by  the  Commissioner  of  the  Gen- 
eral Land  Office. 

I  therefore  conclude  that  the  protest  and  objections  of  the 
City  and  County  of  San  Francisco  are  in  force  and  properly  be- 
fore me,  and  they  will  be  considered  upon  the  evidence  in  the 
case. 

Under  the  fifth  paragraph  of  the  protest  the  city  and  county 
objects  to  the  survey,  because  it  excludes  a  tract  of  land  north 
and  west  of  Brannan  Street,  which  is  represented  on  the  plat 
as  covered  by  water.  The  protest  alleges  that  this  tract  was,  on 
the  7th  of  July,  1846,  almost  wholly  a  tract  of  overflowed  land, 
mostly  salt  marsh,  and  hardly  any  of  it  overflowed  by  tide- 
water except  at  spring  tide,  and  was  almost  wholly  above  ordi- 
nary high-water  mark;  that  the  line  of  ordinary  high-water 
mark  was  at  that  time  on  the  side  of  the  bay  sharply  defined 
by  a  growth  of  samphire,  a  marine  reedy  plant  which  grows 
down  to  the  line  of  ordinary  high-water,  and  no  further,  and 


9 

that  said  line  of  ordinary  high-water  mark,  as  it  existed  July  7, 
1 S46,  was  the  same  as  that  laid  down  on  the  premises  and  de- 
nned by  a  blue  pencil  line  on  an  engraved  map  of  the  United 
States  Coast  Survey,  as  surveyed  by  A.  F.  Rodgers,  sub-assist- 
ant, in  1857,  which  map  is  duly  marked  and  filed  as  a.  part  of 
the  protest. 

John  W.  Dwinelle,  who  went  to  San  Francisco  in  1849,  and 
who  has  since  for  most  of  the  time  practiced  law  in  that  city; 
Henry  Teschemacher,  who  went  to  San  Francisco  in  1842,  and 
has  for  the  most  of  the  time  since  resided  there,  and  who  was 
Mayor  of  the  city  in  1860,  1861,  1862  and  1863;  Alfred  Robin- 
son, who  went  to  California  in  1829,  and  has  for  several  years 
resided  in  San  Francisco;  Charles  Brown,  who  went  to  reside 
in  San  Francisco  in  1829,  and  has  since  been  familiar  with  the 
boundaries  of  the  peninsula;  and  William  P.  Humphreys,  who 
went  to  San  Francisco  to  reside  in  1849,  and  has  resided  there 
ever  since,  and  who  was  formerly  City  Surveyor,  and  is  now 
City  and  County  Surveyor;  all  of  whom  show  an  early  knowl- 
edge of  this  tract,  commencing  about  the  time  they  respectively 
went  to  the  city,  have  testified  in  this  matter,  and  their  testi- 
mony supports  fully  the  foregoing  allegations. 

In  addition  to  these  witnesses,  Augustus  F.  Rodgers,  testifies 
that  since  1851  he  has  been  stationed  in  California  (except 
eighteen  months  between  1867  and  1869)  in  charge  of  the  Uni- 
ted States  Survey  of  the  coast  thereof,  including  the  peninsula 
of  San  Francisco,  that  the  engraved  chart  or  map  filed  with  the 
protest  was  prepared  and  published  from  his  surveys;  and  that 
the  line  laid  down  on  that  map  in  blue  pencil  from  Steamboat 
Point  around  Mission  Bay  to  Point  San  Queiitin,  and  crossing 
Mission  Creek,  is,  according  to  the  best  of  his  recollection  and 
belief,  a  true  delineation  of  the  line  of  ordinary  high-water 
mark  as  it  existed  when  he  first  knew  it  in  1852.  The  other 
witnesses  also  swear,  to  the  besi  of  their  recollection  and  belief, 
that  this  blue  line  represents  the  line  of  ordinary  high-water 
mark  at  that  place,  and  the  map  certainly  represents  most  of 
the  tract  above  described  as  above  that  line. 

Surveyor  Stratton  reports  that,  on  account  of  the  natural  and 
artificial  changes  that  have  taken  place  in  the  water-line  of  the 
city  since 'its  occupation  by  the  Americans,  in  establishing  the 
line  of  ordinary  high  tide  "  from  the  Point  San  Jose  military 
reservation  to  the  mouth  of  Mission  Creek,"  he  was  compelled 
to  rely  entirely  upon  the  first  official  map  of  said  city,  made  by 
William  M.  Eddy,  the  first  City  and  County  Surveyor.  He 
accompanied  his  field-notes,  with  what  he  calls  a  "  traced  copy  " 
of  the  water-line  portion  of  said  map,  certified  by  the  present 


10 

City  and  County  Surveyor.    That  so-called  traced  copy  is  in  the 
papers,  and  is  certified  thus: 

"  I  hereby  certify  that  the  blue  line  on  this  map,  from  A  to  B, 
and  thence  following  the  line  marked  c,  c,  c,  correctly  repre- 
sets  the  line  of  ordinary  high-water  mark  around  the  City  of 
San  Francisco,  as  delineated  on  the  original  official  maps  on  file 
in  this  office. 

GEO.  C.  POTTER, 
City  and  County  Surveyor." 

The  certificate  is  dated  May  28,  1867.  The  line  marked 
c,  c,  c,  is  the  one  that  represents  high-water  mark  north  and 
west  of  Brannan  Street,  and  excludes  the  tract  in  question. 

It  may  be  here  remarked,  that  this  certified  line  does  not 
embrace  any  of  the  tracts  returned  as  "  salt  marsh,"  which  the 
Stratton  survey  excludes,  and  certainly  was  not  a  guide  in  sur- 
veying out  these  parcels;  and  it  should  not  be  confounded  with 
the  certified  "  description  of  the  lines  of  segregation  of  salt 
marsh  and  tide  lands  "  found  among  the  papers,  and  upon  which 
Mr.  Stratton  relied. 

You  held  that  the  evidence  of  the  six  witnesses  above  men- 
tioned should  hardly  be  allowed  to  overthrow  an  official  survey 
made  so  many  years  before  under  so  favorable  circumstances. 
Undoubtedly,  to  approximate  the  line  of  ordinary  high-water 
mark  around  the  City  of  San  Francisco,  from  Point  San  Jose  to 
or  south  of  Mission  Creek,  reliance  must  be  had  upon  the  early 
surveys  to  a  great  extent;  but  it  seems  to  me  that  the  evidence 
is  sufficient  to  cast  a  doubt  upon  the  correctness  of  this  certified 
line,  and  to  put  the  Department  upon  inquiry  as  to  whether 
that  certificate  is  the  best  evidence  the  nature  of  the  case  will 
admit  of.  An  examination  of  the  lines  of  high-water  mark, 
delineated  upon  the  plat  thus  certified,  will  not  impress  one 
with  evidences  of  great  care  and  accuracy  in  its  preparation, 
and  although  Mr.  Stratton  calls  it  a  traced  copy  of  the  water- 
line  portion  of  Mr.  Eddy's  "  first  official  map  of  said  city,"  it  is 
not  certified  as  a  copy  of  any  map  whatever,  but  simply  that 
the  blue  line  correctly  represents  the  line  of  ordinary  high- 
water  mark,  as  delineated  on  original  official  maps.  The  evi- 
dence, therefore,  upon  which  Mr.  Stratton  relied  for  establishing 
this  portion  of  the  line  of  the  confirmed  claim,  consists  mainly 
in  this  certificate. 

The  description  of  the  tract  in  question  is  not  sufficiently 
definite  in  the  protest  to  admit  of  an  accurate  survey  of  the 
high-water  line  therein  claimed,  and  it  may  be  that  the  evi- 
dence relied  on  by  Mr.  Stratton  is  the  best  that  can  be  now 
found,  but  that  it  was  error  to  survey  out  the  two  gores  north 
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and  west  of  Brannan  Street  seems  clear  to  me,  if  there  is  any  re- 
liance to  be  placed  in  human  testimony.  But  I  think  the 
question  may  be  solved  by  a  careful  examination  into  the  rec- 
ords and  maps  of  the  office  of  the  City  and  County  Surveyor. 

By  an  Act  of  the  Legislature,  passed  March  26,  1851,  the 
State  designated  all  lots  within  a  certain  specified  boundary  as 
the  San  Francisco  Beach  and  Water  Lots,  and  granted  the  use 
and  occupation  of  the  same  to  the  city  for  ninety-nine  years. 
The  beginning  of  this  boundary  was  at  the  point  where  the 
east  line  of  Simmons  Street  intersected  the  southern  boundary 
line  of  the  city;  thence  northerly  and  westerly,  by  lines  of 
streets,  around  the  city  to  the  western  boundary  line  thereof; 
thence  southerly  along  the  latter  line  "to  natural  high-water 
mark ;  thence  along  the  line  of  the  said  high-water  mark  to  its  point 
of  intersection  with  the  southern  boundary  line  of  said  city.'"  This 
line  of  high-water  mark  ran  considerably  south  of  Mission 
Creek,  and  it  is  longer  than  that  certified  by  Mr.  Potter. 

The  fifth  section  of  this  act  provided  that  the  city  should 
within  thirty  days  after  its  passage  deposit  in  the  offices  of  the 
Secretary  of  State  and  the  Surveyor-General,  "  and  in  the  office 
of  the  Surveyor  of  the  City  of  San  Francisco,  a  correct  map  of 
said  boundary  line  *  *  *  distinctly  and  properly  delineated 
by  a  red  line." 

That  a  map  was  made  and  deposited  as  required  by  this  act 
there  can  hardly  be  a  doubt;  for  this  boundary  line  is  recog- 
nized in  the  Acts  of  May  1,  1851,  May  18,  1853,  May  1,  1855, 
and  March  30,  1868,  the  latter  act  referring  to  and  recognizing 
"  the  red  line  water  front  of  Mission  Bay." 

I  am  still  further  confirmed  in  this  opinion  by  a  certified 
copy  of  this  "red  line  map  "  filed  by  Messrs.  E.  R.  Taylor, 
Jarboe  &  Harrison  and  E.  J.  Pringle,  claiming  to  represent 
sundry  lot-owners  under  pueblo  or' city  titles.  The  certificate 
shows  that  the  red  line  represents  the  boundary  line  of  the 
beach  and  water  lots  described  in  section  one  of  the  said  Act 
of'March  26,  1851,  and  that  it  was  delineated  in  accordance 
with  the  fifth  section  of  said  act.  The  original  certificate  is 
signed  by  John  W.  Geary,  Mayor,  and  William  M.  Eddy,  City 
Surveyor,  and  bears  date  April  4,  1851.  The  whole  is  certified 
as  a  correct  copy  by  William  P.  Humphreys,  the  present  Sur- 
veyor. The  red  line  on  this  map,  representing  "  natural  high- 
water  mark,"  shows  nearly  all  of  the  tract  now  under  consid- 
eration, and  all  of  the  tract  returned  as  salt  marsh  by  Mr. 
Stratton  above  the  mouth  of  Mission  Creek,  to  be  above  this 
line. 

Another  map  filed  with  you,  entitled  "  Map  of  the  salt  marsh 
and  tide  lands  and  lands  lying  under  water  south  of  Second 
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Street, "  etc.,  certified  as  correct  by  the  Board  of  Tide-Land 
Commissioners,  the  State  Board  and  the  State  Surveyor-General 
in  1869,  has  also  this  red  line  partly  around  Mission  Bay  laid 
down  upon  it,  showing  most  of  the  tract  in  question,  as  well  as 
said  tract  of  salt  marsh,  to  be  above  high- water  mark. 

If  these  plats  could  be  received  as  evidence,  the  objections 
as  to  these  two  tracts  could  be  disposed  of  at  once  by  directing 
the  Surveyor-General  to  make  this  Eddy  red-line  map  the  basis 
of  the  survey  around  that  part  of  the  confirmed  claim. 

But  it  is  sufficiently  clear  to  my  mind  that  such  map  exists, 
and  represents  a  line  of  ordinary  high-water  mark  that  has  been 
established,  sanctioned  and  recognized  in  the  most  solemn 
manner  by  the  State  and  the  city  for  years;  and  if  this  line 
was  not  actually  surveyed  in  1851,  it  must  have  been  established 
from  the  early  and  most  reliable  surveys,  and  is,  doubtless,  the 
best  available  evidence  of  the  line  of  ordinary  high-water  mark 
of  1846  around  that  portion  of  the  city. 

You  will,  therefore,  direct  the  Surveyor-General  to  secure  a 
correct,  authentic  copy  of  the  map  designating  the  line  of  "  nat- 
ural high-water  mark,"  made  in  accordance  with  the  said  Act  of 
March  26,  1851,  and  make  it  the  basis  of  a  survey  of  so  much 
of  the  exterior  boundary  of  the  claim  as  it  represents. 

The  ends  of  this  line  should  be  connected  with  the  line  of  the 
Stratton  survey  (in  case  they  should  not  coincide  therewith)  in 
such  manner  as  to  most  nearly  preserve  the  line  of  ordinary 
high-water  mark,  making  the  connection  by  the  shortest  pos- 
sible lines. 

The  objection  under  the  ninth  paragraph  of  the  protest  need 
not  be  considered  further  than  to  remark  that  it  will  stand  or 
fall,  in  whole  or  in  part,  by  the  establishment  of  the  line  as 
above  directed. 

Paragraphs  6,  7  and  8  of  the  protest  relate  to  the  following 
tracts  of  salt-marsh  excluded  from  the  survey,  viz:  the  tract 
above  the  mouth  of  Mission  Creek,  the  one  bordering  on  Islais 
Creek,  and  the  one  adjoining  the  Presidio  reservation.  The 
survey  is  objected  to  because  these  tracts  were  not  included,  it 
being  alleged  that  they  were  above  ordinary  high-water  mark 
July  7,  1846. 

In  my  opinion,  the  testimony  of  the  above-named  witnesses 
fully  sustains  the  objection. 

In  surveying  around  these  tracts,  Mr.  Stratton  relied  mainly 
upon  field  notes  certified  by  Mr.  Potter,  City  and  County  Sur- 
veyor, thus:  "  The  within  is  a  description  of  the  lines  of  seg- 
regation of  salt-marsh  and  tide  lands  in  San  Francisco  County, 
according  to  the  surveys  returned  to  the  Surveyor-General." 
The  certificate  is  without  date,  and  does  not  show  when  the 
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surveys  were  made,  nor  that  they  were  ever  approved.  They 
could  not  have  been  early  surveys.  They  could  hardly  have 
been  made  under  the  Act  of  April  23,  1855,  providing  for  the 
sale  of  swamp  and  overflowed  lands,  because  the  sale  of  such 
lands  within  ten  miles  of  San  Francisco  was  prohibited  by  that 
Act.  Swamp  lands  in  the  City  and  County  of  San  Francisco 
were  also  excluded  from  the  provisions  of  the  Act  of  April  12, 
1858,  providing  for  the  sale  and  reclamation  of  swamp  and 
overflowed  lands.  If  they  had  been  made  under  these  Acts,  it 
would  be  evidence  of  the  tracts  being  above  high- water  mark. 
(People  vs.  Morritt,  26  Gal.,  354.) 

But  the  strong  probability  is,  that  the  surveys  referred  to  by 
Mr.  Potter  were  made  under  the  Act  of  April  13,  1861.  If  so, 
the  fact  itself  is  proof  that  the  tracts  were  above  high-water 
mark  in  1850.  The  Act  provided  for  "  the  reclamation  and  seg- 
regation of  swamp  and  overflowed  salt  marsh  and  tide  lands, 
donated  to  the  State  by  Act  of  Congress."  If  these  tracts  had  been 
below  ordinary  high-water  mark  they  would  have  passed  to  the 
State  by  virtue  of  her  sovereignty  and  not  by  Act  of  Congress. 
(See  cases  above  cited  as  to  line  of  high-water  mark.)  The  Act 
created  a  board  for  reclaiming  these  lands,  and  in  Section  19 
provided  that  county  surveyors  should,  immediately  after  the 
organization  of  the  board,  "proceed  to  segregate  ;'  such  lands 
"from  the  highlands,"  and  make  complete  maps  thereof  within 
their  respective  counties;  and  the  20th  Section  provided  that 
one  copy  of  the  survey  and  map  should  be  retained  by  the  County 
Surveyor,  and  that  another  should  be  filed  with  the  Surveyor- 
General.  This  is  the  first  act  that  I  find  making  these  require- 
ments, and  the  language  of  Mr.  Potter's  certificate  would  seem 
to  leave  hardly  any  room  to  doubt  that  the  filed  notes  certified 
to  were  of  surveys  under  this  act. 

In  the  case  of  Rondell  vs.  Fay  (32  Gal.,  364),  the  Court  say: 

"  Salt  marsh  "  was  first  used  to  designate  a  class  of  lands  be- 
longing to  the  State  in  an  act  passed  May  13,  1861  (Act  1861, 
p.  361,  Sec.  27),  and  we  understand  the  term  as  applying  to  a 
certain  class  of  "  swamp  and  overflowed  lands"  held  by  the 
State  under  the  "Arkansas  Act"  of  September  28,  1850(26 
Gal.,  352). 

Nothing  is  clearer  to  my  mind  than  that  these  tracts  are 
above  the  high-water  mark  of  1846,  and  they  should  be  included 
in  the  survey  as  a  part  of  the  area  of  the  four  square  leagues. 

You  will  therefore  direct  the  Surveyor-General  to  amend  the 
survey  accordingly. 

The  only  question  remaining  for  consideration  is  that  rela- 
tive to  the  southern  boundary  of  the  Presidio  reservation.  In 
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your  decision  of  May  19,  1879,  you  treat  the  letter  of  your  pre- 
decessor, dated  March  29,  1871,  addressed  to  the  Honorable 
Secretary  of  War,  as  a  decision  as  to  the  southern  and  eastern 
lines  of  this  reservation,  and  hold  that  it  is  binding  upon  you. 
While,  in  my  judgment,  that  letter  does  not  constitute  a  decision 
of  the  matter,  it  never  having  been  announced  or  promulgated 
as  such,  yet  I  think  the  conclusion  as  to  the  location  of  the 
southeastern  corner  of  the  Presidio  tract  called  for  in  the  Presi- 
dent's proclamation  or  order  of  1851,  is  correct. 

On  the  6th  of  November,  1850,  President  Fillmore  made  a 
reservation  for  military  purposes  of  a  large  tract  of  land  at  the 
entrance  of  the  harbor  of  San  Francisco,  including  Point  San 
Jose,  the  Presidio  tract,  and  Fort  Point,  and  011  the  31st  of  De- 
cember, 1851,  he  modified  the  same  so  as  to  reduce  the  reserva- 
tion to  the  following  two  tracts,  viz: 

"  1st.  The  promontory  of  Point  Jose  within  boundaries  of  not 
less  than  eight  hundred  yards  from  its  northern  extremity. 

2d.  The  Presidio  tract  and  Fort  Point,  embracing  all  the 
land  north  of  a  line  running  in  a  westerly  direction  from  the 
southeastern  corner  of  the  Presidio  tract  to  the  southern  ex- 
tremity of  a  pond  lying  between  Fort  Point  and  Point  Lobos, 
and  passing  through  the  middle  of  said  pond  and  its  outlet  to 
the  channel  of  entrance  from  the  ocean." 

It  will  be  observed  that  there  is  110  connection  between  these 
two  reservations,  and  that  they  have  neither  lines  nor  monu- 
ments in  common;  but  with  the  recommendation  of  the  War 
Department  to  the  President  for  this  reduction  and  modifica- 
tion went  an  illustrative,  conjectural  sketch  or  diagram  repre- 
senting the  former  reservation,  and  showing  the  difference  be- 
tween that  and  the  reservations  as  proposed  by  the  modification. 
On  this  sketch,  in  the  southern  line  of  the  first  reservation,  a 
point  is  marked  thus:  "SE.  corner  of  Presidio,  as  supposed;  " 
and  from  this  point  a  line  was  drawn  northwardly  to  represent 
the  eastern  boundary,  the  southern  boundary  being  represented 
by  the  line  of  the  reservation  of  1850  continued.  General 
Totten,  in  his  letter  of  October  25,  1851,  to  the  Secretary  of 
War,  submitting  this  sketch  with  the  recommendation  of  his 
office  (engineer's)  concerning  the  proposed  modification,  states 
that  the  sketch  was  coiijecturally  drawn  by  the  board  of  Army 
and  Navy  officers  to  show  the  reserve  as  originally  proposed, 
"also  the  two  separate  reservations  now  proposed  to  be  substi- 
tuted for  it."  This  sketch  was  not  the  result  of  a  survey  of  the 
premises,  for  there  was  no  such  survey  at  that  time,  and  doubt- 
less no  one  at  that  time  imagined  that  it  would  be  used  as  a 
basis  of  a  survev. 
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But  this  sketch  is  not  referred  to  in  the  President's  order  in 
any  manner,  and  is  therefore  no  part  of  that  order.  The  sur- 
vey should  undoubtedly  be  made  from  the  calls  in  the  order  of 
reservation.  The  commencing  point  therein  for  the  southern 
line  is  "  the  southeastern  corner  of  the  Presidio  tract."  Clearly, 
this  contemplates  a  known  and  existing  corner.  This  corner 
should  have  been  found,  and  from  it  the  southern  line  should 
have  been  run  to  the  southern  extremity  of  the  pond,  and 
thence  to  the  ocean  by  the  other  calls.  But  instead  of  ascer- 
taining where  this  corner  was  located,  Mr.  Strattoii  followed  the 
line  of  the  conjectural  sketch  representing  the  first  reservation 
as  running  from  a  point  800  yards  due  south  of  the  northern 
extremity  of  Point  San  Jose,  in  a  westerly  direction  to  the 
southern  edge  of  the  pond;  thus  establishing  a  corner,  instead 
of  finding  one  already  established.  That  a  known  corner  ex- 
isted at  and  before  the  date  of  the  President's  order  is  clear 
from  the  evidence  in  this  case.  The  records  of  the  Department 
of  War  show  that  this  corner  was  established  April  3,  1850,  in 
presence  of  Captains  Keyes  and  Halleckand  A.  D.  Merrifield,  at 
a  point  on  the  crest  of  a  high  hill;  and  that  Captain  Keys,  per 
order  No.  14,  marked  this  point,  on  the  17th  of  May,  1850,  by 
the  planting  of  a  cannon. 

General  Ord  filed  with  his  protest  a  plat  of  survey  of  the 
southern  line  of  the  Presidio  from  the  southeastern  corner 
to  the  southern  extremity  of  the  pond,  made  by  Lieutenant 
Wheeler  in  1868,  marked  E,  upon  which  are  endorsed  two  cer- 
tificates, subscribed  and  sworn  to  by  Lieutenant  Wheeler,  in 
the  first  of  which  he  states  that  he  made  the  survey  of  this 
line  from  the  southeastern  corner,  using  as  his  initial  point 
the  spot  designated  to  him  by  E.  D.  Keyes  and  Milo  Hoadley, 
"  and  that  the  directions  of  the  fences  now  existing  corre- 
sponded to  the  directions  of  the  lines  given  on  the  survey  made 
by  T.  R.  Brooks,  civil  engineer,  a  plat  of  which  is  appended," 
and  in  the  second  affidavit  or  certificate  that  the  point  on  the 
plat  of  his  survey  ("No.  1,  place  of  commencement ")  is  a 
correct  representation  of  the  point  designated  to  him  by  E.  D. 
Keyes,  formerly  Captain  Third  Artillery,  and  Milo  Hoadley, 
formerly  County  Surveyor  of  the  City  and  County  of  San 
Francisco,  as  the  point  where  a  brass  cannon  was  planted  in 
presence  of  said  Keyes  to  mark  the  southeastern  corner  of  the 
Presidio  Reservation  under  the  direction  of  a  board  of  Army 
and  Navy  officers  on  the  17th  day  of  May,  1850.  Certified 
copies  of  the  plat  and  field  notes  of  Mr.  Brooks'  survey  which 
was  made  July  30,  1862,  were  also  filed  in  support  of  Lieutenant 
Wheeler's  survey.  General  Ord  also  filed  with  his  protest  affi- 
davits of  General  E.  D.  Keyes  and  Milo  Hoadley,  marked  C. 
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General  Keyes  swears  that  the  brass  cannon  was  planted  to 
mark  the  southeastern  corner  of  the  Presidio  Reservation,  in 
his  presence,  May  17,  1850,  "within  three  feet  of  a  gate-post, 
which  exists  at  the  present  time,  where  two  fences  meet  near 
the  corner  of  the  Cemetery  Avenue  and  the  Presidio,"  and 
that  said  position  had  been  designated  on  the  ground  to  Lieu- 
tenant G.  M.  Wheeler,  of  the  Engineer  Corps,  as  the  initial 
point  of  the  Presidio  Reservation. 

Mr.  Hoadley  swears  that  he  was  Deputy  Surveyor  of  San 
Francisco  City  and  County  during  the  years  1850  and  1851; 
that  he  knows  the  location  described  in  the  affidavit  of  E.  D. 
Keyes;  that  the  cannon  remained  in  that  position  until  1856; 
that  he  had  frequently  used  the  said  cannon  as  an  initial  point 
in  making  official  surveys  in  said  city  and  county;  that  from 
said  surveys  said  initial  point  is  easily  recognized,  and  that  the 
gate-post  referred  to  in  E.  D.  Keyes'  affidavit  is  within  three 
feet  of  the  original  location  of  said  cannon  and  was  pointed  out 
by  him  and  said  Keyes  to  Lieutenant  G.  M.  Wheeler  as  such 
initial  point.  This  is  evidence  which  was  submitted  to  the 
Surveyor-General  within  the  legal  period  after  the  publication 
of  the  survey. 

Thus  it  appears  that  at  the  times  when  both  reservations 
were  made  there  was  a  known  and  established  southeastern 
corner  of  the  Presidio  tract,  and  when  the  survey  was  made  by 
Mr.  Stratton  this  point  was  indicated  within  three  feet  by  the 
fences  on  the  eastern  and  southern  boundary.  The  establish- 
ment by  Mr.  Stratton  of  a  point  several  rods  north  of  that 
corner  was  clearly  erroneous.  There  was  no  lawful  authority 
for  his  ignoring  this  corner,  and  surveying  a  southern  line 
within  the  inclosure  of  the  reservation. 

It  does  not  follow  that  because  it  is  found  that  Lieutenant 
Wheeler  in  making  his  survey  used  the  correct  starting  point 
under  the  Presidential  proclamation  his  survey  is  approved  as 
an  official  one  by  this  Department,  but  it  is  certainly  evidence 
upon  which  a  decision  may  properly  be  based. 

The  objection  raised  by  parties  in  favor  of  the  Stratton  line 
against  treating  the  Wheeler  survey  of  1872  as  evidence,  is 
doubtless  well  taken;  but  it  is  not  necessary  to  fall  back  upon 
that  survey  to  establish  the  southern  line  of  the  reservation. 

The  Act  of  Congress,  approved  May  19,  1876  (19  Stats.,  52), 
which  relinquishes  from  reservation,  on  the  eastern  portion  of 
the  Presidio,  land  south  of  Stratum's  southeastern  corner,  has 
fixed  the  eastern  line  of  the  Presidio  as  the  western  line  of  Lyon 
street,  extended  northwardly  to  the  shore  line  of  the  bay; 
therefore,  the  present  southeastern  corner  of  the  Presidio  res- 
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ervation  is  where  a  direct  line  from  Post  P.  K.  No.  5  of  Strat- 
ton's  survey,  at  the  southern,  extremity  of  the  pond  (Mountain 
Lake),  toward  the  initial  point  of  the  Wheeler  survey  of  1868 
(the  point  where  the  cannon  was  planted,  now  marked  by  a 
stone  monument),  intersects  the  west  line  of  Lyon  street,  and 
the  line  between  these  two  points,  connected  with  Stratton's 
line  and  running  thence  from  Post  P.  R.  5  to  the  ocean,  con- 
stitutes the  southern  boundary  of  the  Presidio  military  reserva- 
tion, and  the  survey  and  plat  should  be  amended  accordingly. 

Your  decision  upon  the  entire  survey  of  the  claim  confirmed 
by  said  decree  and  Acts  of  Congress,  except  as  herein  modified, 
is  affirmed,  and  the  papers  submitted,  with  your  letters  of  Oc- 
tober 8  and  December  14,  1879,  are  herewith  returned. 
Very  respectfully, 

C.   SCHURZ,  Secretary. 

The  Commissioner  of  the  General  Land  Office. 


Decision  of  Secretary  of  the  Interior  (Hon.  H.  ML  Teller) , 
on  Motion  for  Review  of  Decision  of  Secretary 
Schurz. 

Secretary  Teller  to  Commissioner  Farland: 

July  12,  1883. 

Sir — I  have  considered  a  motion  for  review  of  the  decision 
rendered  by  Mr.  Secretary  Schurz  March  3,  1881,  in  the  matter 
of  the  survey  of  the  pueblo  lands  of  San  Francisco,  setting  aside, 
as  to  the  particulars  named,  what  is  known  as  the  Stratton  sur- 
vey, executed  in  1867,  and  directing  a  new  survey  of  the  line  of 
high-water  mark  on  the  Bay  of  San  Francisco,  taking  as  a  basis 
what  is  designated  as  the  "  Red  Line  "  of  the  original  shore,  as 
delineated  by  authority  of  an  Act  of  the  Legislature  of  Califor- 
nia, approved  March  26,  1851. 

The  motion  for  review  was  duly  presented  under  the  permis- 
sion of  the  Department  in  April,  1881,  with  a  request  that  the 
matter  or  argument  be  left  open  for  the  consideration  of  what- 
ever questions  might  arise  in  the  further  progress  of  the  case, 
and  was  formally  renewed  in  September,  1882,  by  counsel  for 
the  parties  interested  in  .  approval  of  the  Stratton  survey, 
and,  after  full  oral  and  w.  u  argument,  the  whole  case  h^ 
been  regularly  submitted  t'oi  my  decision. 
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Having  complete  jurisdiction  of  the  case,  as  shown  by  the 
authorities  cited  on  page  4  of  the  former  decision — also  Maguire 
vs.  Tyler  (1  Bl.,  195,  and  8  Wall.,  650),  Van  Reynegan  vs.  Bol- 
ton  (95  U.  S.,  33),  Snyder  vs.  Sickles  (98  U.  S.,  203),  and  other 
cases — I  propose  to  give  such  direction  in  the  matter  as  will 
lead  to  an  intelligent  execution  of  the  survey,  at  the  same  time 
limiting  the  expression  of  my  views  to  the  exact  points  pre- 
sented by  the  pending  application. 

The  right  to  the  pueblo  title  and  possession  rests  in  the  City 
of  San  Francisco,  by  judicial  confirmation,  sanctioned  and  rati- 
fied by  legislative  grant.  (Trenouth  vs.  City  and  County  of  San 
Francisco,  100  U.  S.,  251.)  The  case  just  cited  contains  not 
only  a  clear  and  concise  statement  of  this  particular  grant,  but 
of  the  Mexican  custom  and  law  in  which  such  title  originated. 
The  Acts  of  Congress  referred  to  are  those  of  July  1,  1864  (13 
Stat.,  333),  and  March  8,  1866  (14  Stat.,  4),  the  latter  of  which 
released  all  claims  of  the  United  States  upon  certain  trusts,  and 
by  direct  reference  to  the  decree  of  the  Circuit  Court  of  the 
United  States,  rendered  May  18,  1865,  which  specified  the 
boundary  calls  of  the  grant. 

The  descriptive  language  of  the  decree  is  this: 

11  The  land  of  which  confirmation  is  made  is  a  tract  situated 
within  the  County  of  San  Francisco,  and  embracing  so  much  of 
the  extreme  upper  portion  of  the  peninsula  above  ordinary 
high-water  mark  (as  the  same  existed  at  the  date  of  the  con- 
quest of  the  country,  namely,  the  7th  of  July,  A.  D.  1846),  on 
which  the  City  of  San  Francisco  is  situated,  as  will  contain  an 
area  of  four  square  leagues;  said  tract  being  bounded  on  the 
north  and  east  by  the  Bay  of  San  Francisco,  on  the  west  by  the 
Pacific  Ocean,  and  on  the  south  by  a  due  east  and  west'line 
drawn  so  as  to  include  the  area  aforesaid." 

All  material  questions  relating  to  this  boundary  are,  as  I 
understand  the  case,  now  settled,  except  the  single  inquiry 
whether  or  not  in  running  along  the  line  of  ordinary  high- 
water  mark  of  the  ocean,  and  especially  of  the  bay,  the  main 
shore  or  coast  line  of  such  body  of  water,  identified  by  its 
larger  description,  shall  be  followed,  cutting  across  the  (mouths 
of  streams,  estuaries,  and  creeks  which,  intersecting  the  body 
of  the  peninsula,  find  their  entrance  into  the  said  ocean  or 
bay;  or  whether  such  estuaries  as  also  fall  below  high  tide  shall 
be  segregated  by  following  up  the  tide  line  on  one  side  and 
down  on  the  other,  so  as  to  map  them,  as  it  were,  as  a  part  of 
the  sea,  and  to  measure  only  the  land  surface  thus  articulated 
and  segregated,  to  obtain  the  area  called  for  by  the  grant. 

My  predecessor  held  that    the    former    was    intended  by  the 
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decree  and  expressed  its  true  construction.  The  applicants  for 
review  adhere  to  and  insist  upon  the  latter  interpretation. 

Mission  Creek,  so  called,  running  into  Mission  Bay,  an  in- 
terior part  or  portion  of  the  Bay  of  San  Francisco,  presents 
the  principal  locality  of  the  controversy;  although  several  other 
streams  are  also  affected  by  the  tidal  flow,  and  strips  of  land 
along  their  banks  are,  or  were  in  1846,  submerged  by  the  or- 
dinary high  tides.  All  these  lands  are  now  reclaimed,  and 
covered  by  the  streets,  blocks,  and  buildings  of  the  city.  It  is 
sufficient  for  this  case  to  fix  the  meaning  of  the  decree  as  to 
Mission  Creek;  for,  if  that  be  excluded  as  a  boundary,  all  the 
other  streams  and  lesser  channels  will,  by  the  same  rule,  fall 
within  the  exclusion. 

It  is  broadly   contended  that  the  controlling  words   of   the 
decree  are  those  first  occurring,  viz,  "  embracing  so  much  * 
above    ordinary   high-water   mark  as    will    contain    an 

area  of  four  square  leagues;"  that  this  is  descriptive  of  the 
lands  with  reference  to  every  part  and  parcel  of  the  same 
wherever  situated,  and  draws  to  itself  every  subsequent  men- 
tion of  boundary,  so  as  to  compel  us  to  treat  all  the  waters 
below  high  tide  in  any  part  of  the  peninsula  as  forming  "arms 
of  the  sea"  which  must  be  considered  as  a  part  of  the  sea  named 
for  boundary  and  "meandered"  out  for  quantity,  in  obtain- 
ing the  area  which  governs  the  location  of  the  south  side  of 
the  grant.  Others  concede  that  possibly  the  fact  of  navigability 
of  the  estuary  may  have  some  bearing,  but  claim  that  if  the 
stream  was  navigable  it  necessarily  formed  a  part  of  the  bay 
called  for,  and  its  high-tide  line  must  be  taken  in  surveying 
out  the  land. 

To  my  mind,  both  these  views  are  extreme,  and  at  variance 
with  the  intent  and  language  of  the  decree.  These  first  words 
of  description  are  of  the  land  as  "  a  tract,"  a  "  portion  of  the 
'peninsula  "  referred  to  as  a  whole,  by  reference  to  its  situation 
"above  ordinary  high  water"  of  the  surrounding  ocean  and 
bay;  description  of  the  land  as  such  "  peninsula,"  and  only  in- 
tended to  set  out  the  location  and  situs  of  the  grant,  lying  there 
as  a  portion  of  country  within  well-known  natural  water  bound- 
aries and  rising  above  their  ordinary  lines  of  high  tide.  This 
peninsula  was  confirmed  as  a  tract  granted  for  municipal  pur- 
poses, for  the  uses  of  a  prospective  and  growing  city,  which,  at 
date  of  confirmation,  had  already  achieved  more  than  its  early 
promise.  Manifestly,  such  a  grant  must  take  whatever  is  in- 
land, with  respect  to  the  bodies  of  water  surrounding  it — what- 
ever might  or  should  attach  to  its  municipal  uses  —  and,  if 
traversed  by  a  water-course,  everything  not  strictly  belonging 
to  the  public  easement,  to  the  jus  publicum  as  recognized  by  the 
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law  of  nations,  would  naturally  fall  within  the  municipal  right. 
To  change  or  limit  this  natural  and  persuasive  presumption  of 
intent,  words  of , clear  and  unmistakable  import  must  be  used — 
not  words  which  may  reasonably  find  full  interpretation  in  the 
opposite  view. 

Now,  when  we  look  at  the  calls  for  boundary  there  is  no  am- 
biguity, no  doubtful  phraseology:  "  Said  tract  being  bounded 
on  the  north  and  east  by  the  Bay  of  San  Francisco,  on  the  west 
by  the  Pacific  Ocean."  The  "  tract  "  bounds  upon  the  "  bay  " 
and  "ocean,"  not  upon  estuaries,  creeks  and  streams  intersect- 
ing such  tract,  even  though  they  be  navigable  and  technically 
termed  "  arms  of  the  sea." 

I  have  examined  the  full  list  of  authorities  cited  and  brought 
to  my  attention  at  the  argument  and  subsequently,  and  have 
no  question  to  raise  respecting  them  in  a  case  to  which  they 
apply.  Those  on  which  great  stress  is  laid  are  Hunt's  Law  of 
Boundaries,  16,  17;  8th  Alabama,  1  to  24;  16  Peters,  251,  266, 
267;  6  Cowan,  518,  540;  2  Wallace,  590;  94  U.  S.,  324.  In  all 
these  cases  the  arm  of  the  sea,  or  the  stream  itself,  was  the 
given  boundary,  and  the  only  thing  decided  was  that  the  title 
reached  only  to  high-water  mark,  all  beyond  that  resting  in  the 
rights  of  ripairiaii  proprietorship,  subject  to  the  public  ease- 
ment. 

But,  as  before  stated,  this  is  another  case.  Here  the  bound- 
ary is  not  the  stream,  but  the  bay,  consequently,  the  "  ordinary 
high-water  mark  "  must  be  the  high-water  mark  of  the  shore  as 
pertaining  to  the  sea,  and  not  the  high-water  mark  of  the  bank 
as  pertaining  to  a  river  or  stream.  So  that,  although  Mission 
Creek  is  alleged  to  have  been  as  well  a  tidal  inflow  as  an  outlet 
for  the  inland  waters,  it  nevertheless  falls  within  banks  instead 
of  resting  upon  shores,  and  must  be  considered  an  inland  water 
for  all  purposes,  being  far  within  the  rule  laid  down  in  United 
States  vs.  Grush  (5  Mason,  290),  and  clearly  covered  by  the  late* 
case  of  United  States  vs.  Steam  Vessels  (No.  141,  October  term, 
1882). 

To  the  foregoing  may  be  added  the  rule  long  since  established 
by  the  United  States  Coast  Survey,  as  communicated  by  the 
Superintendent  under  date  of  8th  ultimo,  in  response  to  my 
request  for  information  on  the  subject.  I  subjoin  his  letter: 

"  U.  S.  COAST  AND  GEODETIC  SURVEY  OFFICE,    ) 
Washington,  June  8,  1883.       1 

Sir:  In  further  illustration  of  the  statement  made  by  this 
office  under  date  of  June  5,  in  answer  to  your  letter  dated  May 
31,  1883,  concerning  the  practice  of  this  office  in  defining  the 
inner  boundaries  or  outlines  of  bays  when  the  same  are  inter- 
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rupted  by  the  mouths  of  estuaries,  rivers,  or   creeks,  I   submit 
the  following  additional  statement: 

This  office  has  long  since  had  occasion  te  adopt  definite  rules 
in  that  respect  for  the  purpose  of  making  estimates  for  pro- 
jected work  and  giving  account  of  work  done. 

The  rule  adopted  is  to  draw  the  line  between  high-water  mark 
•of  the  nearest  points  of  land  on  each  side  of  the  interruption 
in  continuation  of  the  general  outline. 

Thus,  making  use  of  familiar  illustrations  on  the  Atlantic 
coast,  the  general  coast  line  is  measured  from  Point  Judith  to 
Montauk  Point;  from  Coney  Island  to  Sandy  Hook;  from 
Cape  May  to  Cape  Heiilopen;  from  Cape  Charles  to  Cape  Henry. 
On  the  Pacific  coast  from  Point  Lobos  to  Point  Bonita  (San 
Francisco  entrance),  etc. 

Descending  to  smaller  features:  In  Long  Island  Sound  the 
limits  of  the  Sound  are  denned  by  measuring  across  the  mouth 
of  the  Thames  River  from  high-water  mark  at  Eastern  Point  to 
Quinipeag  Rocks ;  across  the  mouth  of  the  Connecticut  River 
from  high-water  mark  to  Griswold's  Point  (Lyme)  to  Lynde's 
Point  (Saybrook);  in  Delaware  Bay,  across  Mahoii's  River  be- 
tween the  opposite  points  of  marshes.  By  the  same  rule  we 
define  the  limits  of  Mission  Bay,  near  San  Francisco,  by  draw- 
ing the  line  across  Mission  Creek  over  the  projecting  points  of 
marsh  on  each  side. 

It  appears  needless  to  multiply  illustrations,  and  I  trust  that 
I  have  succeeded  in  setting  forth  the  rule  and  practice  of  this 
office. 

Very  respectfully,  yours, 

J.  E.  HILGARD, 

Superintendent. 
Hon.  Henry  M.  Teller, 

Secretary  of  the  Interior,  Washington,  D.  C." 

From  the  foregoing  it  will  be  seen  that  although  no  sugges- 
tion was  made  to  him  as  to  localities,  the  inquiry  being  in  the 
most  general  terms,  the  Superintendent  has  instanced  this  very 
case  as  illustrative  of  the  accepted  rule.  It  can  hardly  be 
claimed,  therefore,  that  a  call  for  San  Francisco  Bay,  being  a 
larger  description  than  Mission  Bay,  will  demand  the  inclusion 
of  an  estuary  of  the  latter  which  by  the  ordinary  rules  of 
boundary  has  been  excluded  from  other  designation  than  that 
of  a  mere  creek  flowing  into  the  lesser  bay,  but  actually  consid- 
ered as  forming  no  portion  of  such  bay  designated  as  a  distinc- 
tive body  of  water. 

Let  it  be  supposed  for  further  illustration  that  instead  of  pen- 
etrating the  peninsula  for  a  short  distance,  Mission  Creek  had 
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held  by  the  same  course  and  width,  within  its  own  banks,  en- 
tirely across  the  land  and  connected  as  a  channel  with  the  Pa- 
cific Ocean  on  the  west.  Would  it  in  such  a  case  be  claimed 
that  this  channel  formed,  as  an  arm  of  the  sea,  one  of  the 
boundary  calls  of  the  decree  ?  Manifestly,  not;  but  the  line  of 
the  shore  wrould  be  followed  around  the  peninsula,  cutting  both 
mouths,  in  continuation  of  the  general  course  of  the  high- 
water  boundary  of  the  entire  tract.  And  if  this  be  so,  it  must 
followT  that  the  lesser  incident  of  an  intersecting  channel,  with- 
in such  banks  on  the  one  side  cannot  operate  to  require  its  no- 
tice as  a  boundary,  and  an  exclusion  of  its  area  from  the  quan- 
tity of  the  grant. 

I  am  aware  that  I  have  extended  the  consideration  of  this 
point  to  an  unusual  length;  but  in  view  of  its  importance  and 
of  the  time  and  labor  expended  in  its  discussion,  as  well  as 
of  the  misapprehension  which  it  seems  to  me  must  exist  in  the 
minds  of  counsel  who  have  appeared  in  support  of  the  Strattoii 
survey,  I  have  thus  sought  to  set  at  rest  the  conflicting  theories 
concerning  it.  To  me  it  is  plain  that  the  confirmation  extends 
to  the  high-water  mark  of  the  shore  of  the  bay,  leaving  en- 
tirely out  of  the  intention  of  the  decree  any  reference  what- 
ever to  the  inland  channels  of  the  streams  intersecting  the 
granted  peninsula;  that  the  adjudication  of  the  boundary  goes 
to  the  settlement  of  the  rights  of  the  city,  not  only  by  relation 
as  to  the  date  of  filing  of  the  petition  with  the  Board  of  Land 
Commissioners,  but  that  it  goes  to  "  the  title  of  the  claimant 
as  it  existed  upon  the  acquisition  of  the  country."  (Beard  vs. 
Federy,  3  Wall.,  478.)  This  adjudication  necessarily  postpones 
the  State,  even  in  the  exercise  of  her  tide-water  sovereignty,  to 
the  rights  of  these  claimants  under  the  city;  and  but  for  the 
public  character  of  the  works  made  by  or  under  State  author- 
ity to  improve  the  public  easements  and  water  front  of  the  city, 
which  works  have  also  been  co-operated  in  by  the  city  herself, 
the  title  might  probably  be  held  to  extend  through  riparian 
proprietorship  to  the  present  line  and  shores  of  the  bay. 

But,  fortunately,  there  is  no  need  to  extend  this  question  to 
that  limit.  The  one  thing  for  this  Department  is  to  find  such 
shore  line  of  high  water  as  it  existed  in  1846.  To  this  end 
my  predecessor  directed  that  the  "  red  line  map  "  be 'made  the 
basis  of  the  survey.  I  do  not  regard  this  as  commanding  an 
inflexible  adherence  to  such  map,  but  construe  it  as  intending 
to  require  that  the  former  shore  of  the  bay  be  followed,  and 
not  the  banks  of  estuaries  and  streams.  If  at  any  point  the 
red  line  traverses  the  land  above  the  tide  line,  manifestly  the 
tide  line  must  be  the  boundary.  So,  also,  where  the  line  may 
chance  to  lie  beyond  the  shore  out  in  the  water  of  the  bay,  the 
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tide  line  must  still  govern.  But  following  such  tide  line  in  its 
general  course  along  the  shore  as  it  then  existed,  it  must  cross 
the  mouths  of  these  estuaries,  including  Mission  Creek,  at  the 
points  \vhere  the  banks  of  the  stream  came  down  to  the  bay, 
though  such  banks  may  have  been  composed  of  marsh  lands 
and  were  subject  to  tidal  overflow  as  banks  of  the  streams. 

it  is  objected  that  this  creek  was  from  140  to  270  feet  in 
width,  and  navigable.  So,  many  streams  are  miles  in  width 
navigable,  and  below  high  tide  for  many  miles  from  their 
mouths;  but  they  are  not  excluded  from  the  area  of  tracts  of 
land  bounded  by  the  shores  of  the  superior  bodies  of  water 
into  which  they  they  flow  at  various  angles.  My  predecessor 
intended  simply  to  direct  that  Mission  Creek  be  not  made  an 
exception  to  this  general  use. 

It  is  alleged  that  the  same  was  declared  navigable  by  Act  of 
the  State  Legislature,  March  31,  1854.  I  am  unable  to  per- 
ceive in  this  fact  any  support  for  the  theory  that  it  was 
regarded  as  a  part  of  the  bay.  The  language  of  the  statute  is 
that  "  the  creek  known  as  Mission  Creek  in  the  County  of  San 
Francisco,  from  its  mouth  as  far  as  the  tide  flows,  shall  be  de- 
clared a  navigable  stream."  It  is  designated  as  a  creek,  de- 
scribed as  within  the  county,  referred  to  as  having  a  mouth, 
and  declared  to  be  a  stream.  By  sections  2  and  3  of  the  same 
act  it  is  again  identified  as  a  creek. 

This  statute  in  itself  shows  the  opinion  of  the  State  Legisla- 
ture to  have  been  according  to  the  actual  fact;  not  that  this 
creek  formed  a  part  of  the  Bay  of  San  Francisco,  and  a  bound- 
ary of  the  peninsula,  but  that  it  was  an  inland  stream  within 
the  body  of  the  county;  and  the  Court  of  Sessions  was  expressly 
authorized  by  the  act  to  license  bridges  and  ferries  across  such 
stream,  provided  navigation  should  not  be  thereby  impeded. 
Had  this  been  deemed  a  body  of  water  instead  of  a  stream,  its 
mouth  would  have  been  denominated  an  entrance,  and  all  the 
descriptive  terms  which  would  have  corresponded  to  the  proper 
appellation  of  a  bay,  gulf,  or  sound,  as  the  case  might  be.  I 
cannot  conceive  how  a  claimant  under  the  State  can  set  up  a 
construction  so  plainly  at  variance  with  what  was  obviously  the 
legislative  understanding  in  defining  this  water  as  a  stream, 
known  as  a  creek,  and  made  subject  to  bridging  and  ferriage, 
with  a  saving  only  of  the  easement  attaching  to  other  naviga- 
ble streams. 

I  might  here  dismiss  this  review,  without  alluding  to  the 
partial  execution  of  the  order  of  my  preeecessor;  to  the  liberties 
taken  with  his  instructions  by  the  late  Surveyor-General,  and 
to  the  repeated  efforts  of  various  parties  to  force  the  Depart- 
ment to  an  acquiescence  in  the  subsequent  proceedings  had  and 
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reported.  I  have  only  to  say  that  I  do  not  look  with  favor 
upon  an  attempt  to  carry  into  effect  by  inference  and  evasive 
construction  the  execution  of  a  survey  so  manifestly  at  variance 
with  both  the  letter  and  spirit  of  the  directions  of  the  former 
head  of  this  Department. 

It  is  said  that  great  interests  are  involved,  calling  for  inter- 
vention or  such  recognition  as  to  incline  me  to  listen  to  appeals 
of  various  property  owners  under  title  granted  by  the  State  of 
California.  I  am  not  unaffected  by  proper  considerations,  where 
large  and  material  interests  must  suffer  from  official  action;  yet 
being  but  the  minister  of  the  law,  cannot  yield  my  convictions 
of  duty  to  favor  such  interests,  however  or  in  whomsoever  vested. 
But  here  are  opposing  interests,  each  clamoring  for  interposi- 
tion. I  can  but  execute  the  decree  of  the  authorities  confirm- 
ing the  grant,  construing  whatever  of  doubt  it  may  present 
according  to  my  best  individual  and  official  judgment. 

If  the  claimants  under  the  State  have  a  valid  title,  it  is  the 
duty  of  the  Department  to  recognize  that  fact,  no  matter  how 
great  the  injury  to  those  holding  under  the  pueblo  title.  The 
latter  have  occupied  and  improved  the  lands  in  controversy  by 
the  erection  of  fine  and  valuable  buildings.  They  have  become 
the  homes  of  a  large  number  of  persons  of  small  means,  who 
acquired  their  title  through  the  pueblo  title,  and  who  for  years 
lived  in  ignorance  of  any  adverse  claims.  The  claimants  under 
the  State  rely  upon  their  naked  legal  rights,  and  demand  their 
recognition  by  the  Department,  without  reference  to  the  hard- 
ships such  recognition  will  cause  to  those  bonafide  purchasers 
under  the  pueblo  title.  As  before  stated,  it  is  my  duty  to 
recognize  the  legal  rights  of  the  State  claimants  if  clearly  estab- 
lished; but  it  is  also  my  duty  to  require  sufficient  and  convinc- 
ing proofs  of  such  rights  before  rendering  a  decision  that  will 
disturb  titles  and  deprive  the  occupants  of  their  lands,  their 
homes,  and  their  places  of  business.  This  Department  can  and 
ought  to  take  cognizance  of  the  fact  that  long  before  the 
claimants  had  made  a  pretense  to  ownership,  the  occupants 
were  claiming  the  lands  under  the  pueblo  title,  and  by  their 
money  expended  in  improving  them  the  same  became  valuable, 
and  their  acquisition  desirable  to  claimants. 

For  a  nominal  sum  they  now  hope  to  acquire  property  worth 
millions  of  dollars,  rendered  thus  valuable  by  the  money  and 
labor  of  those  they  now  seek  to  despoil. 

Before  lending  my  aid  to  enforce  naked  legal  rights  of  this 
character  the  proofs  must  be  made  exceedingly  clear  and  con- 
clusive. But,  fortunately,  in  this  case  I  have  no  difficulty  in 
determining  that  the  claim  of  the  parties  holding  under  the 
State  is  not  only  without  legal  right,  but  subversive  of  equity 
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and  justice;  and  I  cannot  permit  myself,  with  the  authority  of 
the  Department  committed  to  my  charge,  to  assist  a  claim  based 
upon  such  considerations  in  overthrowing  the  settled  rights  of 
the  community,  appropriating  their  property,  and  their  very 
homes,  in  the  manner  which  would  result  from  a  modification 
of  the  decision  already  made. 

On  the  other  hand,  if  the  parties  holding  the  State  title  have 
made  improvements  under  such  title,  they  are  not  without  their 
remedy,  inasmuch  as  the  city  is  but  the  trustee  of  such  occu- 
pants, who  may,  at  a  nominal  figure,  secure  a  title  from  the  city 
authorities  to  the  premises  so  occupied. 

Leaving  in  force  the  decision  of  August  2,  1882,  as  to  the 
eastern  boundary  of  the  Presidio  military  reservation,  a  review 
of  which  was  declined  October  26,  1882,  I  also  direct  a  substan- 
tial adherence  to  my  predecessor's  decision  of  March  3,  1881,  a 
review  of  which  is  sought  by  the  present  application,  which 
motion  for  review  is  accordingly  overruled.  In  executing  the 
survey  the  suggestions  herein  expressed  will  be  carried  into 
effect. 

(Decisions  of  Department  of  Interior  relating  to  public  lands, 
Vol.  II,  pp.  346-353.) 


Decision  of  the  Secretary  of  the  Interior  (Hon.  L.  O. 
C.  Lamar)  upon  application  to  recall  and  cancel 
Patent  issued  by  the  United  States  to  the  City  of 
San  Francisco  for  its  pueblo  lands. 

Secretary  Lamar  to  Commissioner  Sparks. 

March  12,  1887. 

This  is  an  application  for  the  recall  and  cancellation  of  the 
patent  of  the  United  States  to  the  city  of  San  Francisco,  and 
for  the  issue  of  a  new  patent  with  different  boundaries,  to  wit: 
the  boundaries  of  what  is  known  as  the  Stratton  survey.  From 
the  papers  transmitted  by  the  Land  Office,  and  the  authorities 
cited  in  the  briefs  of  counsel,  I  learn  that  the  history  of  this 
case  is  as  follows: 

In  July,  1852,  the  city  of  San  Francisco,  as  the  successor  of 
the  Mexican  pueblo  of  that  name,  petitioned  the  Board  of  Land 
Commissioners  of  California,  created  under  the  act  of  Congress, 
March  3,  1851  (9  Stat.,  631),  for  a  confirmation  of  her  claim  to 
four  square  leagues  of  land  situated  on  the  northern  portion  of 


26 

the  peninsula  of  San  Francisco.  After  a  controversy  before  the 
Board  of  Land  Commissioners,  and  in  the  courts,  for  a  period 
of  nearly  thirteen  years,  the  United  States  Circuit  Court  finally 
confirmed  the  claim  of  the  petitioner,  to  the  land  therein  de- 
scribed, as  valid.  The  following  is  an  abstract  from  the  decree: 

11  The  land  of  which  confirmation  is  made  is  a  tract  situated 
within  the  county  of  San  Francisco,  and  embracing  so  much 
of  the  extreme  upper  portion  of  the  peninsula  above  ordinal' n 
high-water  mark  (as  the  same  existed  at  the  date  of  the  conquest 
of  the  country,  namely:  the  seventh  day  of  July,  A.  D.  1846), 
on  which  the  city  of  San  Francisco  is  situated,  as  will  contain 
an  area  of  four  square  leagues;  said  tract  being  bounded  on  the 
north  and  east  by  the  Bay  of  San  Francisco,  on  the  west  by  the  Pa- 
cific Ocean,  and  on  the  south  by  a  due  east  and  west  line,  drawn  so 
as  to  include  the  area  aforesaid,  subject  to  the  following  deductions, 
namely:  such  lands  as  have  been  heretofore  reserved  or  dedi- 
cated to  public  uses  by  the  United  States,  and  also  such  parcels 
of  land  as  have  been,  by  grants  from  lawful  authority,  vested 
in  private  ownership  and  have  been  finally  confirmed  to  parties 
claiming  under  said  grants  by  the  tribunals  of  the  United  States, 
or  shall  hereafter  be  finally  confirmed  to  parties  claiming  under 
said  grants  by  said  tribunals  in  proceedings  now  pending  there- 
in for  that  purpose;  all  of  which  said  excepted  parcels  of  land 
are  included  within  the  area  of  four  square  leagues  above  men- 
tioned, but  are  excluded  from  the  confirmation  to  the  city. 
This  confirmation  is  in  trust  for  the  benefit  of  the  lot-holders  under 
grants, from  the  pueblo,  town  or  city  of  San  Francisco,  or  other  com- 
petent authority,  and  as  to  any  residue,  in  trust  for  the  use  and 
benefit  of  the  inhabitants  of  the  city." 

On  the  8th  of  March,  1866  (14  Stat.,  4),  Congress  relin- 
quished the  land  covered  by  the  decree  to  said  city.  Thus  the 
title  of  the  city  rests  upon  the  degree  of  confirmation  and  the 
Act  of  Congress,  both  making  the  city  a  trustee  for  the  lot- 
holders  and  inhabitants  thereof. 

Upon  the  confirmation  of  this  grant  and  its  approval  by  the 
Act  of  Congress,  the  next  matter  for  the  consideration  of  the 
Land  Department  related  to  its  extent  and  boundaries.  In 
1867— '8,  under  the  instructions  of  the  United  States  Surveyor- 
General  of  California  (Upson)  the  survey  of  the  claim  of  the 
city  made  by  the  Deputy  Surveyor,  James  T.  Stratton,  and  a 
plat  thereof,  were  filed  in  the  office  of  the  Surveyor-General  of 
the  United  States  for  California.  Due  notice  thereof  was  given 
in  the  legal  manner,  and  for  the  required  time,  by  said  Sur- 
veyor-General. The  survey  and  plat  were  approved  by  him, 
but  not  in  the  manner  and  form  required  by  the  statute. 
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Against  the  approval  of  the  survey  the  City  and  County  of 
San  Francisco  filed  their  protest  and  objections  thereto,  with 
the  evidence  in  support  of  the  same  in  due  form  of  law.  One 
of  the  grounds  of  protest,  the  one  involved  in  this  inquiry, 
was  that  the  surveyor  did  not  conform,  as  required  by  the 
statute,  to  the  decree  of  confirmation,  in  that  he  did  not 
follow  the  line  of  ordinary  high-water  mark  of  the  bay,  but 
followed  up  the  tide  line,  or  rather  the  alleged  tide  line  on  one 
side  and  down  the  other,  of  Mission  Creek,  a  stream  which 
runs  into  the  bay,  excluding  certain  marsh  lands  lying  on 
Mission  Creek,  which  ought  to  have  been  included  in  said  sur- 
vey. Said  survey  and  plat,  together  with  the  said  protest,  ob- 
jections, evidence,  field  notes  and  other  papers  were  trnsmitted 
by  Surveyor-General  Day,  successor  to  Surveyor-General  Up- 
son,  to  the  General  Land  Office  at  Washington,  with  his  own 
report  thereon  in  which  he  disapproved  of  said  survey,  ex- 
pressing the  opinion  that  the  said  objections  were,  in  several 
particulars,  well  taken,  and  recommended  that  the  plat  and 
survey  should  be  amended,  among  other  things  so  as  to  include 
the  marsh  lands  lying  on  Mission  Creek  within  the  four  square 
leagues,  which  said  Stratton  survey  had  excluded  therefrom. 
I  give  the  following  quotation  from  his  report: 

"  And,  further,  in  relation  to  the  above-mentioned  survey  by 
Deputy  Surveyor  Stratton  of  the  exterior  limits  of  the  pueblo 
lands  of  San  Francisco  *  *  *  I  express  my  opinion  that 
they  are  erroneous  and  not  in  conformity  with  the  decree  of 
the  United  States  Court  and  the  act  of  Congress  relating  there- 
to, my  reason  for  this  opinion  being  more  fully  set  forth  in  a 
communication  to  the  Commissioner  of  the  General  Land 
Office,  dated  July  8th,  hereto  appended." 

Speaking  of  the  objections  to  the  exclusion  by  this  survey,  of 
the  marsh  lands  as  being  below  the  ordinary  tide  line,  he  says: 
"the  affidavits  sustain  the  exception,  and  I  can  add  to  them 
the  fact  that  in  1851  or  1852  I  assisted  in  surveying  a  prelim- 
inary trial  (line)  for  the  San  Jose  Railroad  across  this  marsh, 
and  found  it  to  be  as  described  in  the  affidavits  and  I  have  seen 
no  facts  around  the  bay  to  prove  that  it  has  filled  up  and  be- 
come tide  marsh  lands  since  1846." 

For  some  reason  not  explained  in  anything  that  I  have  found 
in  the  records,  the  Stratton  survey  and  plat  remained  in  the 
General  Land  Office,  unacted  upon,  for  ten  years.  In  the 
meantime,  one  Geo.  W.  Ellis,  obtained  from  a  Board  of  Tide 
Land  Commissioners  (appointed  by  the  State  to  take  charge  of 
its  swamp  and  tide  lands,  to  sell  portions  of  the  same  and  to 
compromise  with  parties  in  possession  thereof),  a  quit-claim 
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deed  of  the  State,  at  the  rate  of  $4.00  for  one  thousand  square 
feet,  to  a  tract  of  land  which  embraced  a  considerable  part  of 
the  lands  on  Mission  Creek,  excluded  by  the  Stratton  survey. 
Soon  after  this  C.  C.  Tripp,  a  grantee  of  Ellis,  brought  suit  in 
the  Circuit  Court  of  the  United  States  of  California,  to  recover 
a  lot  included  in.  the  said  quit-claim  deed  of  the  State  Board. 
The  opinion  of  the  Court  rendered  in  this  case  as  reported  in 
5th  Sawyer's  report,  page  209,  was  that  the  lot  in  controversy 
was  situated  within  the  limits  of  the  tract  confirmed  by  the  de- 
cree of  the  Circuit  Court  above  mentioned,  to  the  city  of  San 
Francisco.  In  this  opinion  the  Court  said: 

"Mission  Creek  never  constituted  any  portion  of  the  bay  of 
San  Francisco,  any  more  than  the  Sacramento  River  consti- 
tutes a  portion  of  the  Bay  of  Suisun,  or  the  Hudson  River  a 
portion  of  the  Bay  of  New  York."  Again:  "The  boundary  of 
that- tract  (meaning  the  tract  confirmed  to  the  city  by  the  de- 
cree), runs  along  the  bay  on  the  line  of  ordinary  high-water 
mark,  as  that  existed  in  1846,  crossing  the  mouths  of  all  creeks 
running  into  the  bay,  and  that  of  Mission  Creek  among  others" 

When  this  matter  was  before  my  predecessors  it  was  con- 
tended that  this  opinion  was  not  entitled  to  the  force  of  a  de- 
cision, among  other  reasons,  because  it  was  filed  after  the  action 
had  been  dismissed.  This  contention  is  based  upon  an  affida- 
vit filed  in  the  Department  by  C.  C.  Tripp,  the  party  litigant, 
against  whom  the  decision  was  made  in  said  opinion.  From 
the  evidence  of  L.  S.  B.  Sawyer,  clerk  of  the  Circuit  Court  in 
which  the  opinion  was  pronounced,  and  of  Edw.  J.  Pringle  and 
Alexander  Campbell,  counsel  for  the  defendant,  contradicting 
and  refuting  the  statements  in  Tripp's  affidavit,!  cannot  doubt 
the  truth  of  the  statement  in  the  note  appended  to  the  opinion 
in  5th  Sawyer,  at  page  216.  That  note  is  as  follows: 

"The  decision  in  the  above  case  was  given  orally,  the  pre- 
siding Justice  stating  at  length  his  views,  and  observing  that 
he  would  at  a  subsequent  day  file  an  opinion  embodying  their 
substance.  A  day  was  then  fixed  for  counsel  to  prepare  the 
findings,  but  soon  afterwards  the  case  was  settled,  and  the  suit 
dismissed  by  stipulation  of  parties." 

The  fact  that  this  decision  was  orally  given  and  subsequently 
written  out  and  filed  when  the  case  was  dismissed,  in  no  respect, 
I  think,  affects  its  character  as  an  exposition  by  a  judge  of  the 
law.  It  is  a  practice  common  to  all  courts  to  deliver  oral  opin- 
ions and  subsequently  to  write  them  out.  The  authoritative 
force  of  such  an  opinion,  will  of  course,  depend  upon  the  cir- 
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cumstances  of  the  case  in  which  it  is  given,  the  deliberation  at- 
tending it,  the  learning  of  the  judge,  the  issue  made  by  the 
record,  and  many  other  conditions  entirely  irrespective  of  the 
stage  of  the  case  or  the  time  when  the  entry  of  judgment  is 
made. 

It  seems,  however,  that  the  action  of  the  court  in  this  case  was 
not  regarded  at  the  General  Land  Office  as  res  adjudicata  in  the 
matter  of  the  correctness  or  incorrectness  of  the  Stratton  sur- 
vey. For,  some  months  after  it  was  made  (November  11,  1878). 
the  Commissioner  of  the  General  Land  Office,  J.  A.  Williamson, 
rendered  his  decision  confirming  the  Stratton  survey  (20.  L. 
L.,  1234).  From  this  decision  an  appeal  to  the  Secretary  of  the 
Interior  in  behalf  of  the  city  and  in  discharge  of  its  trust  to  the 
lot-holders  and  for  the  benefit  of  its  inhabitants,  was  taken  by 
the  attorney  appointed  to  prosecute  the  case  for  the  city  as  the 
trustee  of  the  lands  claimed.  Whereupon  the  Board  of  Super- 
visort,  who  had  previously  indicated  their  purpose  not  to  appeal 
from  said  decision  of  the  Commissioner  of  the  General  Land 
Office,  passed  a  resolution  characterizing  said  action  by  said 
attorney  as  unauthorized,  and  discharged  him  from  his  office. 

A  short  time  afterwards  they  unanimously  passed  a  resolu- 
tion addressed  to  the  Secretary  of  the  Interior,  that,  in  the 
opinion  of  said  board,  the  Stratton  survey  was  the  only  legal 
and  proper  definition  of  the  boundaries  of  the  city,  and  should 
be  finally  confirmed  by  the  Interior  Department.  Indeed,  the 
Board  of  Supervisors  reversed  the  position  taken  in  the  original 
protest  of  the  city  against  the  Stratton  survey  when  it  was  com- 
pleted, and  used  their  utmost  endeavors,  by  resolutions  and 
other  acts,  to  have  the  same  approved. 

Secretary  Schurz,  however,  held  that  neither  these  resolu- 
tions, nor  any  other  acquiescence  by  the  municipal  authorities 
of  the  city,  nor  any  assumption  by  the  State  of  California  of  the 
correctness  of  said  survey,  could  relieve  him  of  his  duty,  under 
his  supervisory  or  appellate  authority,  to  see  that  the  decree  of 
ths  United  States  Circuit  Court  was  properly  executed  by  a 
survey  in  conformity  with  the  boundaries  prescribed  therein. 

On  the  3d  day  of  March,  1881,  he  filed  his  decision  in  the  case, 
in  which  he  substantially  sustained  the  objections  contained  in 
the  original  protest  of  the  city  to  the  running  of  the  boundary 
line  up  Mission  Creek  and  then  down  it. 

The  opinion  concludes  as  follows:  "your  decision  upon  the 
entire  survey  of  the  claim,  confirmed  by  said  decree  and  Acts 
of  Congress,  except  as  herein  modified,  is  affirmed."  The 
modification  alluded  to  was  his  direction,  in  conformity  to  the 
recommendation  of  Surveyor-General  Day,  that  the  line  of  or- 
dinary high-water  mark  of  the  bay  should  be  followed,  and  not 
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the  banks  of  Mission  and  other  creeks;  but  that  said  creeks 
should  be  crossed  at  their  mouths  in  following  the  line  of  the 
bay.  To  this  end  he  directed  that  a  map,  known  as  Eddy's 
Red  Line  Map,  should  be  made  the  basis  of  said  amended  sur- 
vey, which  map,  the  Secretary  claimed,  had  been  established, 
sanctioned  and  recognized  in  the  most  solemn  manner  by  the 
State  laws  and  by  the  city  for  years,  and  contained  the  best 
available  evidence  of  the  line  of  ordinary  high-water  mark  of 
1846,  around  that  portion  of  the  city. 

Soon  after  the  conclusion  of  Mr.  Schurz's  term  of  office  and 
Secretary  Kirkwood's  appointment  as  Secretary  of  the  Interior, 
an  application  to  the  latter  was  made  for  a  re-hearing,  in  sup- 
port of  which  a  report  from  the  Surveyor-General's  office  was 
brought  to  his  attention,  referring  to  certain  representations  of 
Deputies  Minto  and  Allardt  setting  forth  that  the  red  line 
on  Eddy's  map,  as  ordered  by  Mr.  Schurz,  could  not  be  followed; 
that  the  said  red  line  diverged  widely  from  ordinary  high-water 
mark,  at  one  point  extending  two  hundred  feet  out  into  the 
bay;  at  another,  running  along  the  side  and  on  the  top  of  the 
bluff;  and  at  still  another,  at  an  elevation  of  sixty-eight  feet 
above  tide  level;  and  that  the  marsh  lands  near  the  mouth  of 
Mission  Creek  were  reached  by  the  ordinary  high  tides,  and 
totally  submerged,  from  one  to  eighteen  inches,  by  about  one 
hundred  and  twenty  tides  every  year. 

To  this  petition  for  a  re-hearing,  based  on  these  reports  from 
the  Surveyor-General's  office,  Secretary  Kirkwood  issued  an  or- 
der to  the  Commissioner  of  the  General  Land  Office,  in  these 
words:  "I  desire  the  survey,  ordered  by  my  predecessor,  to  be 
made  at  once,  according  to  the  best  judgment  of  the  Surveyor- 
General.  When  so  made,  it  will  be  a  proper  subject  for  con- 
sideration by  your  office  and  the  Department.  You  will  so  in- 
struct the  Surveyor-General  immediately." 

Mr.  Teller,  who  had  become  Mr.  Kirkwood;s  successor,  was 
informed  that  the  Surveyor-General  of  California  was  not  mak- 
ing the  survey  ordered  by  Mr.  Schurz,  but  was  disregarding 
that  order  under  what  he  construed  to  be  the  discretion  vested 
in  him  by  the  words,  "  according  to  your  best  judgment." 
Thereupon  Mr.  Teller  telegraphed  the  Surveyor-General  to  sus- 
pend his  operations.  But,  inasmuch  as  the  survey  and  field 
notes  had  been  returned  to  his  office,  he  —  notwithstanding 
Mr.  Teller's  order — platted  and  sent  it  forward  to  the  Depart- 
ment with  his  approval.  The  survey  thus  made  was  substan- 
tially a  repetition  of  the  Stratton  survey. 

Another  application  was  made  by  Messrs.  Shellabarger  and 
Wilson,  attorneys  for  claimants  under  the  Stratton  survey,  to 
Secretary  Teller,  that  the  whole  matter  be  re-heard  and  the  sur- 
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vey  made  by  Allardt  and  Minto  confirmed.  This  motion  was 
orally  argued  before  Secretary  Teller  on  the  llth  day  of  De- 
cember, 1882,  and  on  July  12,  1883  (2  L.  D.,  346),  he  rendered 
his  decision,  in  which  he  substantially  confirmed  that  of  his 
predecessor,  and  directed  that  "in  running  along  the  line  of 
ordinary  high-water  mark  of  the  bay,  the  main  shore  or  coast 
line  of  such  body  of  water,  identified  by  its  larger  description, 
shall  be  followed,  cutting  across  the  mouths  of  streams,  estuaries 
and  creeks  which,  intersecting  the  body  of  the  peninsula,  find 
their  entrance  into  said  ocean  or  bay." 

Instructions  in  accordance  with  this  decision  were  issued  by 
the  Commissioner  of  the  General  Land  Office  to  the  United 
States  Surveyor-General  of  California,  in  obedience  to  which 
the  deputy-surveyor,  F.  Von  Licht,  proceeded  to  make  a  survey 
of  said  lands,  a  map  of  which,  with  his  report,  was  sent  to 
Washington.  Said  deputy-surveyor,  however,  in  certifying 
that  it  was  in  accordance  with  instructions  received,  stated  that 
it  was  his  belief,  based  upon  close  inspection  of  the  ground  and 
investigations  made,  that  the  survey  was  not  in  accordance  with 
the  decree  of  the  United  States  Circuit  Court. 

As  a  part  of  the  history  of  this  case  it  is  proper  to  state  that 
before  action  was  taken  in  the  Land  Office  on  this  survey,  a 
mandamus  was  sued  for,  in  the  Supreme  Court  of  the  District 
of  Columbia,  on  the  relation  of  the  city  and  county  of  San 
Francisco,  to  compel  the  Commissioner  to  issue  the  patent  in 
accordance  with  the  Stratton  survey  upon  the  ground  that  the 
original  opinion  of  Land  Commissioner  Williamson,  approving 
that  survey,  was  final,  and  that  no  appeal  lies  to  the  Secretary 
of  the  Interior  in  the  matter  of  surveys  of  private  land  claims. 
The  Court,  after  argument,  denied  the  writ. 

A  resolution  was  also  introduced  in  the  48th  Congress  for 
the  purpose  of  interfering  with  the  issue  of  any  patent  based 
upon  any  other  than  the  Stratton  survey.  Upon  this  latter 
resolution  the  Judiciary  Committee  made  a  report  holding  that 
the  Secretary  of  the  Interior  was  the  supervisory  head  of  the 
Department;  that  the  Commissioner  of  the  Land  Office  was 
his  subordinate;  that  110  action  of  the  latter  is  beyond  the  reach 
of  appeal  to  the  former;  that  the  Secretary  of  the  Interior  had 
good  reason  for  deciding  that  the  boundary  line  of  San  Fran- 
cisco must  run  along  the  bay  and  cross  the  mouths  of  the 
estuaries  and  creeks  from  headland  to  headland  thereof;  and  if 
the  grantees  of  the  State  or  others  had  superior  rights  to  those 
of  the  city,  they  could  assert  them  in  the  courts  of  the  country 
without  any  legislative  assistance,  and  therefore  recommended 
that  the  resolution  lie  on  the  table. 

Pending  these  proceedings  in    the    Court    and    in    Congress, 
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the  Von  Licht  survey  was  approved  by  the  Commissioner  of 
the  General  Land  Office,  and  on  June  20,  1884,  the  patent  of 
the  United  States  in  accordance  therewith  was  issued  to  the 
city  of  San  Francisco,  signed  by  the  President,  recorded  in  the 
Department,  forwarded  to  the  Mayor  of  San  Francisco,  and 
accepted  in  behalf  of  the  city  and  county.  The  city,  now,  by 
its  attorneys,  insists  upon  the  correctness  and  legality  of  said 
patent  and  protests  against  its  cancellation  and  the  issue  of  any 
other  patent. 

The -decisions  of  Secretaries  Schurz  and  Teller,  above  re- 
ferred to,  were  made  after  hearing  extended  argument  by 
counsel,  and  after  elaborate  examination.  Every  important 
consideration  bearing  upon  the  subject  which  has  been  pressed 
upon  me  was  fully  presented  to  them.  The  correctness  of  the 
Stratton  survey  itself;  the  recognition  of  the  Stratton  survey 
by  the  Supervisors  of  the  city;  their  acquiescence  in  numerous 
acts  of  the  State  assuming  the  Stratton  survey  to  be  correct, 
and  the  consequent  estoppel  upon  them  to  contest  its  correct- 
ness; the  collusiveness  of  the  approval  of  the  survey  by  the 
Commissioner  of  the  General  Land  Office;  the  refusal  of  the 
Supervisors  of  the  city  to  order  an  appeal  from  his  decision; 
the  consequent  invalidity  of  the  action  of  the  city  attorney  in 
making  an  appeal  or  attempting  to  make  one;  the  want  of  any 
appellate  authority  whatever  over  the  Commissioner  of  the 
General  Land  Office  respecting  matters  of  surveys  of  private 
land  claims.;  the  impossibility  of  complying  with  the  directions 
given  by  Secretary  Schurz  and  reiterated  by  Secretary  Teller 
for  the  new  surveys;  were  all  argued  before  the  two  Secretaries 
above  named  and  were  disposed  of  by  them  in  carefully  pre- 
pared opinions. 

I  am  now  asked  to  treat  this  consideration  and  judgment  of 
my  predecessors,  as  well  as  the  opinion  pronounced  by  the 
Judge  of  the  Circuit  Court  of  the  United  States,  as  recorded  in 
the  official  reports  of  its  decisions,  as  of  no  validity;  to  hold 
that  my  predecessors  had  no  jurisdiction  to  review  the  act  of 
the  Commissioner  ;  that  the  Circuit  Court  had  no  jurisdiction 
to  render  the  decision  it  pronounced  ;  and  that  the  Commis- 
sioner of  the  General  Land  Office  was  the  only  officer  clothed 
with  lawful  authority  to  determine  the  validity  of  the  survey  of 
the  land  confirmed  to  the  city.  In  other  words,  I  am  called 
upon  to  disregard  as  null  the  action  of  my  predecessors  and  to 
reopen  the  question  as  to  the  title  of  the  city  to  the  land  cov- 
ered by  the  patent  issued  to  it. 

It  is  to  be  observed  that  this  application  does  not  ask  that  I, 
as  the  supervising  authority  of  this  Department,  should  review 
and  correct  its  previous  action  in  a  case  undisposed  of  and  still 
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pending  in  the  Department.  The  question  presented  is  whether 
when  a  contest  for  title  is  once  closed  by  the  issue  of  a  patent 
to  a  claimant,  which  is  accepted  by  such  claimant,  the  jurisdic- 
tion of  the  Secretary  of  the  Interior  over  that  title  continues. 
In  other  words  when  the  Land  Department,  acting  within  the 
scope  of  its  authority,  issues  a  patent  which  is  delivered  to  and 
accepted  by  the  grantee,  the  Secretary  of  the  Interior  has  the 
right  to  annul  that  patent  and  issue  another  and  a  different  one 
in  its  stead. 

In  Moore  vs.  Robbins  (96  U.  S.,  530),  the  Court  said  : 

"While  conceding  for  the  present  to  the  fullest  extent  that 
when  there  is  a  question  of  contested  right  between  private 
parties  to  receive  from  the  United  States  a  patent  for  any  part 
of  the  public  lands,  it  belongs  to  the  head  of  the  Land  Depart- 
ment to  decide  that  question,  it  is  equally  clear  that  when  the 
patent  has  been  awarded  to  one  of  the  contestants  and  has  been 
issued,  delivered  and  accepted,  all  right  to  control  the  title  or 
to  decide  on  the  right  to  the  title  has  passed  from  the  Land 
Office.  Not  only  has  it  passed  from  the  Land  Offi.ce,  but  it  has 
/xtxxed  from  the  Executive  Department  of  the  Government."  The 
Court  goes  on  to  say,  "  The  offices  of  Register  and  Receiver  and 
Commissioner  are  created  mainly  for  the  purpose  of  supervis- 
ing the  sales  of  the  public  lands,  and  it  is  part  of  their  daily 
business  to  decide  when  a  party  has  by  purchase,  by  pre-emp- 
tion, or  by  any  other  recognized  mode,  established  a  right  to 
receive  from  the  government  a  title  to  any  part  of  the  public 
domain.  This  decision  is  subject  to  an  appeal  to  the  Secretary 
if  taken  in  time,  but  if  no  such  appeal  be  taken,  and  the  patent 
issued  under  the  seal  of  the  United  States,  and  signed  by  the 
President,  and  is  delivered  to  and  accepted  by  the  party,  the 
title  of  the  Government  passes  with  this  delivery.  With  the 
title  passes  away  all  authority  or  control  of  the  Executive  De- 
partment over  the  land  and  over  the  title  which  it  has  conveyed. 
It  would  be  as  reasonable  to  hold  that  any  private  owner  of 
land  who  has  conveyed  it  to  another  can  of  his  own  volition 
recall,  cancel  or  annul  the  instrument  which  he  has  made  and 
delivered.  If  fraud,  mistake,  error  or  wrong  has  been  done 
the  courts  of  justice  present  the  only  remedy.  These  courts 
are  as  open  to  the  United  States  to  sue  for  the  cancellation  of 
the  deed  or  re-conveyance  of  the  land,  as  to  individuals,  and  if 
the  government  is  the  party  injured,  that  is  the  proper  course." 
Again  the  Court  says,  the  functions  of  the  Executive  Depart- 
ment "  necessarily  ceased  when  the  title  has  passed  from  the 
government,  and  the  title  does  not  pass  in  every  instance  \yh<  - 
under  the  decisions  of  the  officers  having  authority  in  tin;  m  .  - 
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President  and  sealed  and  delivered  to  and  accepted  by  the  grantee . 
It  is  a  matter  of  course  that  after  this  is  done  neither  the  Sec- 
retary nor  any  other  executive  officer  can  entertain  an  appeal. 
He  is  absolutely  without  authority.  If  this  were  not  so  the 
.titles  derived  from  the  United  States  instead  of  being  safe  and 
assured  evidence  of  ownership,  which  they  are  generally  sup- 
posed to  be,  would  be  always  subject  to  the  fluctuating  and  in 
many  cases  unreliable  action  of  the  Land  Office.  No  man  could 
buy  of  the  grantee  with  safety,  because  he  could  only  convey 
subject  to  the  right  of  the  officers  of  the  government  to  annul 
his  title.  If  such  a  power  exists  when  does  it  cease  ?  There 
is  no  statute  of  limitations  against  the  Government,  and  if  this 
right  to  reconsider  and  annul  a  patent  after  it  has  once  become 
perfect  exists  in  the  executive  department,  it  can  be  exercised 
at  any  time,  however  remote.  It  is  needless  to  pursue  the  sub- 
ject further,  the  existence  of  any  such  power  in  the  Land  De- 
partment is  entirely  inconsistent  with  the  universal  principle 
on  which  the' right  of  private  property  is  founded.  The  order 
of  the  Secretary  of  the  Interior,  therefore,  in  Moore's  case,  was 
made  without  authority  and  is  utterly  void,  and  he  has  a  title 
perfect  both  at  law  and  in  equity." 

The  Court  here  re-affirms  the  doctrine  laid  down  in  Johnson 
vs.  Towsley  (13  Wall.,  72),  in  the  following  language: 

' '  The  decision  of  the  officers  of  the  Land  Department  made 
within  the  scope  of  their  authority  on  questions  of  this  kind 
is,  in  general,  conclusive  everywhere,  except  when  considered  by 
way  of  appeal  within  that  Department ;  and  that  as  to  the  facts  on 
which  their  decision  is  based,  in  the  absence  of  fraud  or  mis- 
take, that  decision  is  conclusive  even  in  courts  of  justice  when 
the  title  afterwards  conies  in  question;  but  that  in  this  class  of 
cases,  as  in  all  others,  there  exists  in  courts  of  equity  the  juris- 
diction to  correct  mistakes,  to  relieve  against  frauds  and  impo- 
sitions, and  in  cases  where  it  is  clear  that  those  officers  have, 
by  a  mistake  of  the  law,  given  to  one  man  the  land  which  on 
the  undisputed  facts  belonged  to  another,  to  give  appropriate 
relief." 

If,  now,  I  should,  as  the  Secretary  of  the  Interior  did  in 
Moore's  case,  after  the  patent  had  been  issued  by  the  Land 
Office,  signed  by  the  President,  sealed  and  delivered  to  and  ac- 
cepted by  the  city  of  San  Francisco,  order  that  patent  to  be 
recalled  and  another  one  issued,  the  Supreme  Court  would  be 
bound  to  say  under  this  decision  that  "  the  order  of  the  Secre- 
tary was  made  without  authority  and  is  utterly  void." 
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The  Supreme  Court  expressly  says  that  after  this  is  done 
neither  the  Secretary  nor  any  other  executive  officer  can  enter- 
tain an  appeal.  In  Steele  vs.  The  Smelting  Company  (106  U.  S., 
450),  the  Court  says: 

"  We  have  so  often  had  occasion  to  speak  of  the  Land  De- 
partment, the  object  of  its  creation,  and  the  powers  it  possesses 
in  the  alienation  by  patent  of  portions  of  the  public  lands, 
that  it  creates  an  unpleasant  surprise  to  find  that  counsel,  in 
discussing  the  effect  to  be  given  to  the  action  of  that  depart- 
ment, overlook  our  decisions  on  the  subject." 

After  reviewing  these  decisions  the  Court  uses  the  following 
language: 

"So  with  a  patent  for  land  of  the  United  States,  which  is 
the  result  of  the  judgment  upon  the  right  of  the  patentee  by 
that  Department  of  the  Government,  to  which  the  alienation 
of  the  public  lands  is  confided,  the  remedy  of  the  aggrieved 
party  must  be  sought  by  him  in  a  court  of  equity,  if  he  pos- 
sesses such  an  equitable  right  to  the  premises  as  would  give  him 
the  title  if  the  patent  were  out  of  the  way.  If  he  occupy  with 
respect  to  the  land  no  such  position  as  this,  he  can  only  apply 
to  the  officers  of  the  government  to  take  measures  in  its'  name 
to  vacate  the  patent  or  limit  its  operation.  It  cannot 

be  vacated  or  limited  by  the  officers  themselves.  Their  power 
over  the  land  is  ended  when  a  patent  is  issued  and  placed  on 
the  records  of  the  Department;  this  can  be  accomplished  only 
by  regular  judicial  proceedings,  taken  in  the  name  of  the  Gov- 
ernment for  that  special  purpose." 

From  these  and  numerous  other  decisions  that  might  be  cited 
to  the  same  effect,  denying  all  authority  whatever  in  the  Inte- 
rior Department  to  recall  or  cancel  a  patent  once  issued  by  its 
orders,  I  can  come  to  110  other  conclusion  than  that  if  every  al- 
legation of  those  who  make  this  application  could  be  established, 
as  to  the  circumstances  under  which  the  patent  was  issued,  as 
to  the  unwise  and  erroneous  action  of  Secretary  Schurz  and 
Secretary  Teller,  their  errors  of  law  in  the  case  or  mistake  of 
facts;  the  formal  defect  in  the  proceedings  for  appeal  made  to 
Secretary  Schurz;  the  only  remedy  is  with  the  judiciary  and 
not  in  any  authority  vested  in  the  head  of  this  Department 
over  the  subject. 

The  case  of  Adams  vs.  Norris  (103  U.  S.,  591),  is  cited  as 
being  an  authority  for  the  power  which  I  am  here  asked  to  ex- 
ercise. That  was  a  case  where  a  patent  was  issued  for  a  portion 
of  the  Mexican  Land  Grant  confirmed  by  the  Circuit  Court. 
Subsequently,  finding  that  the  patent  did  not  cover  all  the  land 
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granted  and  confirmed,  a  new  patent  was  issued  for  the  whole — 
the  first  in  1866  and  the  last  in  1870. 

The  Court  say  of  these  two  patents:  "  If  the  conveyance  of 
1866  passed  the  title  to  the  claimants  of  a  part  of  the  land  re- 
covered by  their  confirmed  grant,  there  is  no  reason  why  an 
additional  patent  should  not  convey  the  remainder,  when  the 
proper  officer  became  satisfied  that  the  first  did  not  convey  all 
that  had  been  confirmed  to  them."  It  so  happened  in  this  case 
that,  in  addition  to  the  land  omitted  in  the  first  patent,  the 
last  patent  purported  to  convey,  also,  what  was  already  patented; 
and  the  question  arose  whether  this  patent,  covering  the  whole 
claim,  as  well  as  that  included  in  the  first  patent  as  that  in  the 
last,  was  on  that  account  invalid.  The  Court  said  not:  "  The 
deeds  are  not  in  conflict.  If  the  power  of  the  Land  Office  was 
exhausted  by  the  first  deed,  it  was  only  so  as  to  the  land  which  it 
included.  The  legal  title  to  that  alone  could  pass  by  that  pat- 
ent, and  if  the  title  to  the  land  now  in  question  remained  in 
the  government,  the  patent  of  1870  was  sufficient  to  convey  it." 
The  whole  force  of  the  decision  lies  in  the  fact  that  it  does  not 
subtract  in  any  way  whatever  from  the  right  conveyed  to  the 
grantee  by  the  first  patent,  but  simply  covers  land  omitted  from 
that  patent  which  was  included  in  the  grant.  Clearly,  there 
was  no  objection  to  the  issue  of  a  second  patent  for  the  land 
omitted.  Indeed,  it  was  the  duty  of  the  department  to  do  so. 
If  three  parcels  should  be  confirmed  to  a  claimant,  and  a  patent 
should  be  issued  for  only  two  of  them,  a  subsequent  patent 
might  be  issued  for  the  third  one,  and  ought  to  be.  Whilst 
there  might  be  an  objection  to  issuing  a  new  patent  for  the 
whole  three,  except  as  to  the  land  not  embraced  in  the  original 
patent,  no  additional  title  would  be  transferred  thereby.  But 
that  is  a  very  different  thing  from  any  attempt  to  recall  a  title 
which  has  once  been  passed  by  a  patent  issued.  If  an  individ- 
ual intending  to  convey  three  lots  should,  by  mistake,  only  de- 
scribe two,  he,  of  course,  might  make  a  separate  conveyance 
of  the  third,  or  a  new  conveyance  embracing  all  three,  but  he 
could  not  recall  the  title  which  he  had  originally  given.  The 
Land  Office  may  make  as  many  patents  as  may  be  necessary  to 
convey  all  that  has  been  granted  and  confirmed  to  a  claimant, 
but  that  does  not  give  it  the  right  to  recall  a  title  that  has 
once  passed  from  it.  A  recall  cannot  be  accomplished  except 
through  regular  judicial  proceedings. 

The  rule  of  the  department  in  reference  to  the  opening  of  a 
matter  by  one  secretary,  which  has  been  formally  adjudicated 
and  closed  by  his  predecessor,  is  well  settled.  The  almost  un- 
interrupted current  of  authorities  on  this  point  sustains  the 
general  proposition  that  a  secretary  has  no  power  or  authority 
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to  revise  or  reverse  the  final  decree  of  his  predecessor  in  a  mat- 
ter properly  before  him:  2  C.  L.  0.,  83;  (2  Opin.  Att'y-Gen., 
9;  Id.,  464;  4  Opinion.  431;  5  Opin.,  29;  Id.,  123;  9  Opin., 
101,  301,  387;  12  Opin.,  358;  13  Opin.,  35;  Id.,  226;  Id.,  457; 
15  Peters,  401;  Secy's  Dec.,  Beaubien  &  Miranda  case,  July  28, 
1871.)  That  there  may  be,  and  are,  exceptional  cases  which 
justify  a  departure  from  the  general  rule  is  undoubtedly  true. 
Among  them  is  the  case  where  the  action  of  a  previous  secre- 
tary was  without  jurisdiction  and  void;  it  is,  of  course,  not  then 
binding  upon  his  successor. 

It  is  claimed  that  the  patent  under  consideration  is  null  and 
void  for  the  reason  that  Secretary  Schurz  had  no  authority  to 
modify  or  reverse  the  action  of  Commissioner  Williamson  in 
approving  the  Stratton  survey.  My  authority  is  no  greater 
than  his,  and  if  he  had  no  authority  to  reverse  Commissioner 
Williamson's  decision  approving  the  Stratton  survey  before  any 
patent  was  issued,  I  certainly  have  none  to  reverse  Land  Com- 
missioner McFarland's  decision  approving  the  Von  Licht  sur- 
vey, especially  after  the  patent  is  issued.  If  Secretary  Teller 
had  no  authority  to  direct  the  Commissioner  to  issue  a  patent 
on  the  Von  Licht  survey,  I  certainly  have  none  to  direct  Com 
missioner  Sparks  to  issue  a  patent  on  the  Stratton  survey. 

In  view  of  the  earnestness  with  which  it  is  insisted  that  the 
Secretary  of  the  Interior  has  not  the  power  to  reverse  the  action 
of  the  Commissioner  upon  the  survey  of  a  private  land  claim 
pending  before  him,  I  deem  it  proper  to  pass  upon  the  proposi- 
tion for  the  purpose  of  putting  it  at  rest;  at  least  until  it  has 
received  an  authoritative  determination  superior  to  my  own. 

By  various  acts  of  Congress  the  powers  of  the  Department 
are  clearly  defined. 

These  acts  are,  so  far  as  it  is  necessary  for  me  at  present  to 
consider  them,  embodied  in  the  Revised  Statutes.  Title  XI 
treats  of  the  Department  of  the  Interior,  and  makes  the  Secre- 
tary of  the  Interior  the  head  thereof.  The  Second  Chapter 
(Section  441)  declares  that  the  Secretary  is  charged  with  the 
supervision  of  public  business  relating  to  many  subjects,  among 
which  are  enumerated  "  public  lands,  including  mines."  The 
Third  Chapter  (Section  453)  provides  as  follows:  "The  Com- 
missioner of  the  General  Land  Office  shall  perform,  under  di- 
rection of  the  Secretary  of  the  Interior,  all  executive  duties 
appertaining  to  the  surveying  and  sale  of  the  public  lands  of 
the  United  States,  or  in  any  wise  respecting  such  public  lands, 
and,  also,  such  as  relate  to  the  private  claims  of  land,  and  the 
issuing  of  patents  for  all  (grants)  of  land  under  the  authority 
of  the  government."  The  position  of  the  applicants  against 
the  authority  of  the  Secretary  to  review  the  decision  of  the 
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Commissioner  of  the  General  Land  Office  rests  upon  the  ground 
that  the  action  of  the  Commissioner  in  passing  upon  the  cor- 
rectness of  surveys  or  private  land  claims  is  a  quasi  judicial 
proceeding  and  therefore  not  subject  to  review,  as  no  appeal  to 
the  Secretary  in  such  cases  is  specifically  provided.  Passing 
upon  the  correctness  of  surveys  of  private  land  claims  made  by 
subordinate  officers  necessarily  involves  the  exercise  of  judg- 
ment and  may  properly  be  called  a  quasi  judicial  proceeding:  but 
it  is  none  the  less  a  proceeding  taken  in  the  discharge  of  an 
executive  duty  of  the  Commissioner,  within  the  meaning  of 
Section  453,  and  as  such  is  under  the  direction  of  the  Secretary 
by  the  express  terms  of  that  Section.  It  is  also  under  the  super- 
vision of  the  Secretary  by  virtue  of  Section  441,  as  a  proceed- 
ing relating  to  the  public  lands,  inasmuch  as  a  Government  sur- 
vey of  a  private  claim  is  necessary  to  segregate  the  lands  in- 
cluded within  the  grant  from  the  public  domain. 

There  seems  to  be  some  misapprehension  as  to  the  meaning 
of  the  term  "executive  duty."  The  executive  duties  of  any 
one  of  the  Departments  are  such  as  are  required  of  its  officers 
in  the  administration  of  the  law  upon  the  subjects  under  its 
jurisdiction.  They  are  not  the  less  executive  duties  because 
they  require  in  their  performance  the  examination  of  evidence 
and  the  exercise  of  judgment  thereon.  All  executive  duties 
which  are  anything  beyond  the  performance  of  ministerial  acts, 
involve  the  exercise  of  judgment,  such  as  examination,  decis- 
ion and  final  judgment;  but  they  are  not  judicial  acts  in  the 
sense  that  they  can  only  be  the  subject  of  review  by  judicial 
tribunals  or  upon  a  formal  appeal  to  some  higher  judicial  au- 
thority. There  is  hardly  an  act  of  any  moment  performed  in 
an  executive  department  which  would  not,  if  such  were  the  case, 
be  taken  from  the  supervision  and  control  of  its  head. 

The  statutes  in  placing  the  whole  business  of  the  Department 
under  the  supervision  of  the  Secretary,  invest  him  with  author- 
ity to  review,  reverse,  amend,  annul  or  affirm  all  proceedings 
in  the  Department  having  for  their  ultimate  object  to  secure 
the  alienation  of  any  portion  of  the  public  lands,  or  the  ad- 
justment of  private  claims  to  lands  with  a  just  regard  to  the 
rights  of  the  public  and  of  private  parties.  Such  supervision 
may  be  exercised  by  direct  orders  or  by  review  on  appeals. 
The  mode  in  which  the  supervision  shall  be  exercised  in  the 
absence  of  statutory  direction  may  be  prescribed  by  such  rules 
and  regulations  as  the  Secretary  may  adopt.  When  proceed- 
ings affecting  titles  to  lands  are  before  the  Department  the 
power  of  supervision  may  be  exercised  by  the  Secretary  whether 
or  not  these  proceedings  are  called  to  his  attention  by  formal 
notice  or  by  appeal.  It  is  sufficient  that  they  are  brought  to 
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his  notice.  The  rules  prescribed  are  designed  to  facilitate  the 
Department  in  the  dispatch  of  business,  not  to  defeat  the 
supervision  of  the  Secretary.  For  example,  if,  when  a  patent 
is  about  to  issue,  the  Secretary  should  discover  a  fatal  defect  in 
the  proceedings,  or  that  by  reason  of  some  newly  ascertained 
fact  the  patent,  if  issued,  would  have  to  be  annulled,  and  that 
it  would  be  his  duty  to  ask  the  Attorney-General  to  institute 
proceedings  for  its  annulment,  it  would  hardly  be  seriously 
contended  that  the  Secretary  might  not  interfere  and  prevent 
the  execution  of  the  patent.  He  could  not  be  obliged  to  sit 
quietly  and  allow  a  proceeding  to  be  consummated,  which  it 
would  be  immediately  his  duty  to  ask  the  Attorney-General  to 
take  measures  to  annul.  It  would  not  be  a  sufficient  answer 
against  the  exercise  of  his  power  that  no  appeal  had  been 
taken  to  him  and  therefore  he  was  without  authority  in  the 
matter. 

The  case  of  Butterworth  vs.  Hoe  (112  U.S.,  50),  does  not  at 
all  conflict  wTith  this  view.  There  the  words  "  supervision  and 
direction  "  of  the  Secretary  were  not  held  to  give  jurisdiction 
to  revise  the  action  of  the  Commissioner  of  Patents  in  issuing 
a  patent,  for  the  reason  that  the  law  had  provided  an  appeal 
from  his  decision  in  such  cases  to  the  Supreme  Court  of  the 
District  of  Columbia.  The  provision  for  that  mode  of  review 
necessarily  operates  as  a  limitation  to  what  would  otherwise 
have  been  the  natural  meaning  of  the  term  "  supervision  and 
direction."  Said  the  Court,  after  referring  to  the  legislation 
on  this  subject:  "  Congress  has  thus  provided  four  tribunals 
for  hearing  applications  for  patents,  with  three  successive  ap- 
peals, in  which  the  Secretary  of  the  Interior  is  not  included, 
giving  jurisdiction,  in  appeals  from  the  Commissioner,  to  a 
judicial  body,  independent  of  the  Department,  as  though  he 
were  the  highest  authority  on  the  subject  within  it.  And  to 
say  that,  under  the  name  of  direction  and  superintendence, 
the  Secretary  may  annul  the  decision  of  the  Supreme  Court  of 
the  District,  sitting  on  appeal  from  the  Commissioner  by  direct- 
ing the  latter  to  disregard  it,  is  to  construe  a  statute  so  as  to 
make  one  part  repeal  another,  when  it  is  evident  both  were  in- 
tended to  co-exist  without  conflict." 

The  language  of  the  act  of  July  1,  1864  (13  Stat.,332),  which 
provides  for  the  issue  of  a  patent  after  the  approval  of  the 
survey  by  the  Commissioner  of  the  General  Land  Office,  is  to 
be  read  in  connection  with  the  Revised  Statutes  subsequently 
adopted,  placing  all  the  business  relating  to  the  survey  or  pri- 
vate claims  under  the  direction  and  supervision  of  the  Secretary. 

The  argument  based  on  the  change  of  the  mere  verbiage  of 
the  statute  of  1849  to  the  words  contained  in  the  revised  stat- 
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utes,  does  not  impress  my  mind  It  applies  with  as  much 
force  to  the  Indian  Bureau  as  to  the  Land  Office.  If  admitted, 
the  Secretary  would  be  not  only  deprived,  except  in  one  or  two 
instances,  of  any  appellate  power  over  all  the  bureaus  of  the 
Department,  but  shorn  of  any  power  which  renders  his  super- 
vision and  direction  effectual.  No  case  has  been  brought  to  my 
attention  supporting  a  construction  so  directly  against  the  prac- 
tice of  the  Department,  and  which,  if  sustained,  would  work 
such  a  radical  change  in  its  organization.  On  the  contrary, 
running  through  the  decisions  of  the  Supreme  Court,  as  well 
after  as  before  the  adoption  of  the  revised  statutes,  this  appellate 
power  is  recognized  and  asserted  as  clear  and  undeniable.  Such 
recognition  and  assertion  is  distinctly  made  in  the  cases  already 
cited  for  another  purpose.  Among  numerous  cases,  that  of  Lee 
vs.  Johnson  (116  U.  S.,  p.  48),  decided  in  the  October  Term  of 
1885,  may  be  cited.  In  that  case,  one  Enos  Johnson  entered 
the  land  in  controversy,  under  the  homestead  laws.  On  account 
of  certain  acts,  which  one  Lee  contended  amounted  to  an  aban- 
donment of  the  land,  a  contest  was  initiated  between  Johnson 
and  Lee.  The  Commissioner  decided  in  favor  of  Johnson,  and 
on  appeal  the  decision  was  reversed  by  the  Secretary  of  the  In- 
terior, and  the  entry  ordered  to  be  cancelled.  The  case  coming 
before  the  Supreme  Court  on  appeal,  the  Court  uses  the  follow- 
ing language: 

"  So,  in  the  present  case,  the  Secretary  of  the  Interior  came  to 
the  conclusion,  from  the  evidence  returned  by  the  Register,  that 
Johnson  must  be  considered  not  as  a  bona  fide  homestead  claim- 
ant acting  in  good  faith,  but  as  one  seeking,  by  a  seeming  com- 
pliance with  the  forms  of  law,  to  obtain  a  tract  of  land  for  his 
son-in-law,  who  had  previously  exhausted  his  homestead  privi- 
leges— observing  that  the  element  of  good  faith  is  the  essential 
foundation  of  all  valid  claims  under  the  homestead  law.  Under 
these  circumstances,  so  far  from  having  exceeded  his  jurisdic- 
tion in  directing  a  cancellation  of  the  entry,  he  was  exercising 
only  that  just  supervision  which  the  law  vests  in  him  over  all 
proceedings  instituted  to  acquire  portions  of  the  public  land." 

Such  being  the  nature  and  extent  of  the  supervisory  and  di- 
rectory authority  of  the  Secretary,  he  had  jurisdiction  to  revise 
the  action  of  the  Commissioner  upon  survey  of  the  claim  of  the 
city  of  San  Francisco,  whenever  his  attention  was  called  to  it, 
whether  in  a  formal  way  by  appeal,  or  in  any  other  manner. 
In  point  of  fact,  an  appeal  was  regularly  and  formally  taken 
from  the  decision  of  the  Commissioner  by  the  special  attorney 
of  the  city.  It  is  true  that  the  Supervisors,  in  whom  the  legis- 
lative power  of  the  municipality  lies,  voted  not  to  appeal  from 
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the  decision,  but  the  special  attorney  rightfully  regarded  the 
< -ity  as  a  trustee  for  the  lot-holders,  to  whose  benefit  the  con- 
firmation inured.  The  concluding  terms  of  that  confirmation 
are:  "This  confirmation  is  in  trust  for  the  benefit  of  the  lot- 
holders  under  grants  from  the  pueblo  or  city  of  San  Francisco, 
or  other  competent  authority,  and  as  to  any  residue  in  trust  for 
the  use  and  benefit  of  the  inhabitants  of  the  city." 

The  appeal  of-  the  City  Attorney,  or  as  it  has  been  called, 
"  notice  of  the  appeal,"  is  in  these  words  : 

"  In  the  Department  of  the  Interior,  General  Land  Office. 

''The  city  of  San  Francisco  and  its  successor,  the  city  and 
county  of  San  Francisco,  in  the  discharge  of  its  trust  for  the  bene- 
fit of  the  lot-holders  under  grants  from  the  pueblo,  town  or  city 
of  San  Francisco,  or  other  competent  authority,  and  for  the 
l.t'iH'fit  of  the  inhabitants  of  lh<>  city,  created  by  the  final  decree  of 
the' Circuit  Court  of  the  United  States,"  *  *  *  "hereby 
appeals  to  the  Honorable  Secretary  of  the  Interior  from  the 
decision  of  the  Honorable  Commissioner  of  the  General  Land 
Office,"  etc.,  approving  the  Strattoii  survey. 

True,  the  supervisors  passed  a  resolution  characterizing  the 
appeal  as  unauthorized,  but  they  neither  dismissed  the  appeal, 
nor  did  they  withdraw  their  protest  against  the  survey.  On 
the  contrary,  they  passed  the  following  resolution  :  "  Resolved, 
That  the  Secretary  of  the  Interior,  before  whom  the  matter  re- 
lating to  the  boundaries  of  the  pueblo  decision  which  relates 
to  the  presidio  reservation  of  San  Francisco,  is  now  pending, 
be  requested  to  take  up  and  decide  said  case  without  further 
delay,  and  that  the  officials  of  this  city  and  county  be  directed 
not  to  ask  for  further  postponement  of  said  cause  on  behalf  of 
said  city;"  thus  recognizing  that  the  case  was  pending  before 
the  Secretary. 

Independently,  however,  of  the  regularity  of  the  appeal,  I 
believe  Secretary  Schurz  and  Secretary  Teller  both,  so  long  as 
the  case  was  undisposed  of,  had  jurisdiction  to  order  a  re-survey 
by  virtue  of  their  supervisory  authority  over  the  Commissioner 
of  the  General  Land  Office  in  the  matter  of  surveys  of  private 
land  claims.  The  law  places  the  Secretary  at  the  head  of  the 
Land  Department  and  makes  it  his  duty  to  see  that  the  laws  of 
Congress  respecting  private  land  claims  are  carried  out,  and  if 
knowledge  comes  to  him  in  any  way  that  the  Commissioner 
has  approved  of  any  survey  which  is  not  authorized  by  law,  he 
has  authority,  whether  an  appeal  be  taken  or  not,  to  review  the 
action  of  the  Commissioner,  and  to  overrule  it  if  it  be  erroneous. 
He  cannot  allow  the  government  to  be  despoiled  through  what 
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he  deems  to  be  a  mistake  in  fact,  or  error  in  law,  or  any  re- 
missness  on  the  part  of  any  subordinate  under  him.  I  concur 
in  the  opinion  of  Secretary  Schurz  that  the  act  of  Congress  re- 
quired the  survey  to  follow  the  decree,  and  that  the  city  could 
not,  by  any  act  of  its  own,  either  by  a  formal  declaration,  or  in 
any  other  way,  change  the  duty  of  the  officers  of  the  Interior 
Department,  or  affect  the  rights  of  the  United  States,  or  of  lot- 
holders  claiming  under  the  city.  The  city  did  not  own  the 
land.  She  was  a  trustee  of  it, — a  trustee  of  the  title  for  par- 
ties claiming  under  its  conveyance,  or  occupying  lots  within  its 
limits,  and  should  not  be  allowed,  being  such  trustee,  to  so  con- 
trol the  case  as  to  defeat  the  rights  of  the  cestai  que  trust.  When, 
therefore,  the  attorney  took  the  appeal  for  the  benefit  of  these 
cestuis  que  trust  the  municipal  authorities  of  the  city  could  not 
despoil  them  by  repudiating  the  appeal. 

But  even  assuming  that  I  have  full  authority  to  do  what  this 
application  asks,  I  feel  that  it  is  my  duty  to  say  that  I  concur 
fully  with  Secretary  Schurz  and  Secretary  Teller  in  holding 
that  the  Stratton  survey  was  erroneous  both  as  to  law  and  fact  ; 
and  also  in  deciding  that  the  boundary  line  of  the  city  of  San 
Francisco  as  fixed  in  the  decree  of  the  Circuit  Court  must  run 
along  the  bay  and  cross  the  mouths  of  Mission  creek  and  other 
creeks  from  headland  to  headland.  The  law  controlling  such 
cases  is  well  settled.  What  the  surveyor  had  to  do  was  to  set 
off  a  tract  of  four  square  leagues  on  the  extreme  upper  portion 
of  the  peninsula  of  San  Francisco  above  high-water  mark,  as 
the  same  existed  at  the  date  of  conquest,  July  7,  1846,  bounded 
on  the  north  and  east  by  the  bay  of  San  Francisco,  on  the  west  by 
the  Pacific  ocean,  and  :>n  the  south  by  a  due  east  and  west  line 
drawn  so  as  to  include  the  four  square  leagues.  The  only  diffi- 
culty in  making  this  survey  seems  to  have  been  the  "high- 
water  mark  of  the  bay  of  San  Francisco,  as  it  existed  on  the 
7th  of  July,  1846,''  as  the  eastern  boundary  of  the  city. 

Mr.  Stratton,  in  his  report  as  quoted  by  counsel  for  the  ap- 
plicants, says: 

"  On  account  of  the  natural  and  artificial  changes  that  have 
taken  place  in  the  water-line  of  the  city  of  San  Francisco  since 
its  occupation  by  the  Americans,  in  establishing  the  line  of 
ordinary  high-tide  from  the  point  San  Jose  Military  Reserva- 
tion to  the  mouth  of  Mission  Creek,  I  was  compelled  to  rely  en- 
tirely upon  the  first  official  map  of  said  city — the  map  made  by 
Wm.  M.  Eddy,  the  first  city  and  county  surveyor.  A  traced 
copy  of  the  water-line  portion  of  said  map,  certified  by  the  pres- 
ent city  and  county  surveyor,  Geo.  C.  Potter,  on  which  the  dis- 
tances to  the«water-line  at  the  different  angles,  as  measured  on 
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tions of  the  meander  lines,  will  accompany  these  notes." 

It  is  apparent  from  this  extract,  first,  that  it  was  impossible 
to  survey  this  line  in  the  open  field;  and,  second,  that  this  part 
of  the  survey,  as  reported  by  Stratton,  was  copied  by  him  from 
a  map,  and  not  done  in  the  open  field.  If  the  natural  water- 
line  of  the  bay  had  been  so  effaced  that  it  could  not  be  found 
by  actual  inspection,  it  was  his  duty  to  seek  for  the  evidence  of 
its  original  position,  and  so  run  the  survey  as  to  make  its  line 
coincide  with  the  natural  line  called  for  in  the  grant.  Now,  it 
is  in  evidence  in  this  case  that,  as  early  as  1852,  a  survey  of  the 
natural  high-water  mark  of  this  bay  had  already  been  made  by 
officers  of  the  United  States  Government,  charged  with  this  duty 
by  statute  and  by  executive  order,  for  the  purpose  of  establish- 
ing the  coast  line  itself  for  all  purposes  relating  to  governmental 
administration.  The  following  affidavit  is  on  file  among  the 
papers  in  this  case: 

"  In  the  Department  of  the  Interior.     In  the  matter  of  the  sur- 
vey of  the  pueblo  lands  of  San  Francisco. 
UNITED  STATES  OF  AMERICA, 


District  of  California,         {  SS' 

Augustus  F.  Rodgers,  first  being  duly  sworn,  deposes  and 
says:  that  since  1851  he  has  been  stationed  in  California  (except 
eighteen  months  between  1867  and  1869),  in  charge  of  the 
United  States  Survey  of  the  coast  thereof,  including  the  penin- 
sula of  San  Francisco;  that  the  traced  chart  or  map  entitled, 
11  Map  showing  the  line  of  ordinary  high-water  along  the  east- 
ern side  of  the  peninsula  of  San  Francisco  from  Rincon  Point 
to  and  including  Islais  Creek,  as  surveyed  by  the  Coast  Survey 
of  the  United  States,  1852,"  hereto  annexed,  was  prepared  from 
the  published  surveys  of  the  Coast  Survey  of  the  United  States, 
and  that  the  line  laid  down  on  that  map  in  blue  pencil,  from 
Rincon  Point,  around  Mission  Bay,  to  and  including  Islais  Creek, 
and  crossing  Mission  and  Islais  Creeks,  is  a  true  delineation  of  the 
line  of  ordinary  high-water  mark  as  it  existed  when  he  first  knew 
it  in  'the  year  1852. 

And  deponent  further  saith  that/'  in  determining  a  boundary 
line  stated  as  the  line  of  'ordinary  high-water  mark,' on  the 
bay  of  San  Francisco,  there  can  be  no  other  course  than  to  fol- 
low the  stated  line  of  ordinary  high  tide  on  the  shore  of  the  bay, 
crossing  the  mouths  of  all  inferior  tidal  streams  or  estuaries,  many 
of  which  enter  into  San  Francisco  Bay  at  different  points,  and  not 
to  follow  the  meanders  of  any  such  inferior  tidal  streams  or  estu- 
aries. *  *  * 

AUG.  F.  RODGERS. 
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Subscribed  and  sworn  to  before  me  this  25th  day  of  Novem- 
ber, 1882. 

[Seal.]  L.  S.   B.  SAWYER, 

Com'r  and  Clerk  of  U.  S.  Circuit  Court,  9th  Judicial  Circuit, 
Dist.  Gal." 

It  thus  appears  that  the  survey  of  San  Francisco  Bay  made 
by  the  officers  of  the  Coast  Survey,  included  the  line  of  high 
water  mark,  the  very  line  called  for  in  this  case  as  the  eastern 
boundary  of  the  city,  and  that  the  line  established  in  this  sur- 
vey crossed  Mission  Creek,  thus  coinciding  with  the  line  in- 
dicated by  Eddy's  Red  Line  Map  which  Secretary  Schurz  directed 
as  the  basis  of  the  amended  survey  ordered  by  him.  The  charts 
and  records  of  this  survey,  made  under  the  most  thorough  and 
scientific  methods,  were  on  file  in  the  office  of  the  Coast  Survey 
of  San  Francisco,  standing  on  the  very  tract  of  land  the  bound- 
aries of  which  it  was  Strattoii's  duty  to  define.  It  is  by  110 
means  unusual  for  United  States  authorities  and  State  author- 
ities, and  for  individuals  having  property  interests  along  our 
coast  lines  to  appeal  to  the  records  of  the  Coast  Survey  for 
data  to  identify  and  establish  such  original  landmarks  and 
boundary  lines  along  the  coast,  which  the  hands  of  men  in  the 
course  of  settlement  and  industrial  development  have  effaced. 
Since  this  case  caine  before  me  a  controversy  between  the  au- 
thorities of  the  State  of  Delaware  and  those  of  the  State  of 
New  Jersey  respecting  the  division  line  between  Delaware  River 
and  Delaware  Bay  has  been  submitted  to  the  officers  of  the 
Coast  Survey  and  the  line  designated  by  these  officers  has  been 
adopted  by  the  authorities  of  these  two  sovereign  States. 

In  view  of  the  high  scientific  character  of  this  bureau,  and 
of  the  fact  that  it  is  charged  by  the  Government  with  this 
duty,  Mr.  Teller  addressed  an  inquiry  as  to  the  rules  governing 
that  bureau  in  the  survey  of  public  waters.  The  following  is 
the  answer  of  the  Superintendent  to  that  inquiry: 

"  U.  S.  COAST  AND  GEODETIC  SURVEY  OFFICE,  ) 
Washington,  June  8,  1883.       \ 
Hon.  Henry  M.  Teller, 

Secretary  of  the  Interior,  Washington,  D.  C.: 
Sir:  In  further  illustration  of  the  statement  made  by  this 
office  under  date  of  June  5th,  in  answer  to  your  letter  dated 
May  31,  1883,  concerning  the  practice  of  this  office  in  defining 
the  inner  boundaries  or  outlines  of  bays  when  the  same  are  in- 
terrupted by  the  mouths  of  estuaries,  rivers  or  creeks,  I  submit 
the  following  additional  statement: 

This  office  has  long  since  had  occasion  to  adopt  definite  rules 
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in  that  respect    for    the    purpose    of  making  estimates  for  pro- 
jected work  and  giving  account  of  work  done. 

The  rule  adopted  is  to  draw  the  line  between  high  water 
mark  of  the  nearest  points  of  land  on  each  side  of  the  inter- 
ruption, in  continuation  of  the  general  outline. 

Thus,  making  use  of  familiar  illustrations  on  the  Atlantic 
coast,  the  '  general  coast  line  '  is  measured  from  Point  Judith 
to  Montauk  Point;  from  Coney  Island  to  Sandy  Hook;  from 
Cape  May  to  Cape  Henlopen;  from  Cape  Charles  to  Cape  Henry. 
On  the  Pacific  coast,  from  Point  Lobos  to  Point  Bonita  (Sari 
Francisco  entrance),  etc. 

Descending  to  smaller  features:  In  Long  Island  Sound,  the 
limits  of  the  sound  are  defined  by  measuring  across  the  mouth 
of  the  Thames  River  from  high  water  at  Eastern  Point  to 
Quinipeag  Rocks;  across  the  mouth  of  the  Connecticut  River, 
from  high  water  mark  at  Griswold's  Point  (Lyme)  to  Lynde's 
Point  (Say brook);  in  Delaware  Bay,  across  Mahon's  River  be- 
tween the  opposite  points  of  marshes.  By  the  same  rule  we 
define  the  limits  of  Mission  Bay,  near  San  Francisco,  by  draw- 
ing the  line  across  Mission  Creek  over  the  projecting  points  of 
marsh  on  each  side. 

It  appears  needless  to  multiply  illustrations,  and  I  trust  that 
I  have  succeeded  in  setting  forth  the  rule  and  practice  of  this 
office. 

Very  respectfully  yours, 

J.  E.    HILGARD, 

Superintendent. " 

Mr.  Teller  adds  the  following  just  observations: 

"From  the  foregoing  it  will  be  seen  that,  although  no  sug- 
gestion was  made  to  him  as  to  localities,  the  inquiry  being  in 
the  most  general  terms,  the  Superintendent  has  instanced  this 
very  case  as  illustrative  of  the  accepted  rule.  It  can  hardly  be 
claimed,  therefore,  that  a  call  for  San  Francisco  Bay,  being  a 
larger  description  than  Mission  Bay,  will  demand  the  inclusion 
of  an  estuary  of  the  latter,  which,  by  the  ordinary  rules  of 
boundary,  has  been  excluded  from  other  designation  than  that 
of  a  mere  creek  flowing  into  the  lesser  bay,  but  actually  consid- 
ered as  forming  no  portion  of  such  bay  designated  as  a  distinct- 
ive body  of  water." 

"  Again:  Here  the  boundary  is  not  the  stream,  but  the  bay; 
consequently  the  '  ordinary  high-water  mark '  'must  be  the  high- 
water  mark  of  the  shore  as  pertaining  to  the  sea,  and  not  the 
high-water  mark  of  the  bank  as  pertaining  to  a  river  or  stream. 
So  that,  although  Mission  Creek  is  alleged  to  have  been  as  well 
a  tidal  inflow  as  an  outlet  for  the  inland  waters,  it  nevetheless  falls 
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within  banks  instead  of  resting  upon  shores,  and  must  be  con- 
sidered an  inland  water  for  all  purposes;  being  far  within  the 
rule  laid  down  in  United  States  vs.  Gruslt  (5  Mason,  209),  and 
clearly  covered  by  the  late  case  of  United  States  vs.  Steam  Vessels 
(No.  141,  October  Term,  1882)." 

This  last  case,  cited  by  the  Secretary,  is  reported  in  106  Uni- 
ted States  Reports,  at  page  607,  under  the  name  of  Porter  vs. 
United  States.  One  of  the  questions  was:  Is  James  River  an 
inland  water,  so  that  property  captured  upon  it  is  subject  to  the 
Act  of  Congress  of  March  12*  1863?  The  Court  says: 

"  James  River  is  an  inland  water  in  any  sense  which  can  be 
given  to  the  term  ( inland.'  It  lies  within  the  bodies  of  coun- 
ties in  Virginia.  For  miles  below  Richmond,  and  below  the 
obstruction  mentioned,  a  person  can  see  from  one  of  its  banks 
what  is  done  on  the  other.  Rivers  across  which  one  can  thus 
see  are  inland  waters.  It  matters  not  that  the  tide  may  ebb  and 
flow  for  miles  above  their  mouths;  that  fact  does  not  make  them 
any  part  of  the  sea  or  bay  into  which  they  may  flow,  though 
they  may  be  arms  of  both." 

Holding  these  views,  1  am  of  the  opinion  that  the  re-survey 
by  Von  Licht,  on  which  the  patent  was  issued  to  the  city  of 
San  Francisco,  was  properly  ordered.  It  is  said  that  even  if 
the  Land  Office  had  properly  ordered  a  re-survey,  such  re-survey 
was  not  made  as  the  law  requires.  In  other  words,  that  the 
survey  made  by  Von  Licht,  upon  which  the  patent  was  issued, 
was  not  filed  and  retained  in  the  Surveyor-General's  office,  and 
notice  published  so  that  parties  interested  therein  might  inter- 
pose objections  thereto.  In  order  that  these  objections  may  be 
fairly  weighed,  I  give  the  section  of  the  law  on  which  it  is  based 
in  full: 

11  Be  it  enacted  by  the  Senate  and  House  of  Representatives 
of  the  United  States  of  America,  in  Congress  assembled,  That 
whenever  the  Surveyor-General  of  California  shall,  in  compli- 
ance with  the  Thirteenth  Section  of  an  Act  entitled  '  An  Act  to 
ascertain  and  settle  the  private  land  claims  in  the  State  of  Cali- 
fornia,' approved  March  3,  eighteen  hundred  and  fifty-one,  have 
caused  any  private  land  claim  to  be  surveyed  and  a  plat  to  be 
made  thereof,  he  shall  give  notice  that  the  same  has  been  done 
by  a  publication,  once  a  week  for  four  consecutive  weeks,  in  two 
newspapers,  one  published  in  the  city  of  San  Francisco,  and 
one  published  near  the  land  surveyed;  and  shall  retain  in  his 
office,  for  public  inspection  the  survey  and  plat  until  ninety 
days  from  the  date  of  the  first  publication  in  San  Francisco 
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shall  have  expired;  and  if  no  objections  are  made  to  said  sur- 
vey, he  shall  approve  the  same,  and  transmit  a  copy  of  the  sur- 
vey and  plat  thereof  to  the  Commissioner  of  the  General  Land 
Office  at  Washington,  for  his  examination  and  approval;  but  if 
objections  are  made  to  said  survey  within  the  said  ninety  days 
by  any  party  claiming  to  have  an  interest  in  the  tract  embraced 
by  the  survey,  or  in  any  part  thereof,  such  objections  shall  be 
reduced  to  writing,  stating  distinctly  the  interest  of  the  objector, 
and  signed  by  him  or  his  attorney,  and  filed  with  the  Surveyor- 
General,  together  with  such  affidavits  or  other  proofs  as  he  may 
produce  in  support  of  the  objections.  At  the  expiration  of  said 
ninety  days  the  Surveyor-General  shall  transmit  to  the  Com- 
missioner of  the  General  Land  Office  at  Washington,  a  copy  of 
the  survey  and  plat,  and  objections,  and  proofs  filed  with  him 
in  support  of  the  objections,  and  also  of  any  proofs  produced 
by  the  claimant  and  filed  with  him  in  support  of  the  survey, 
together  with  his  opinion  thereon;  and  if  the  survey  and  plat 
are  approved  by  the  said  Commissioner  he  shall  endorse  thereon 
a  certificate  of  his  approval.  If  disapproved  by  him,  or  if,  in 
his  opinion,  the  ends  of  justice  would  be  subserved  thereby,  he 
may  require  a  further  report  from  the  Surveyor-General  of  Cal- 
ifornia touching  the  matters  indicated  by  him,  or  proofs  to  be 
taken  thereon,  or  may  direct  a  new  survey  and  plat  to  be  made. 
Whenever  the  objections  are  disposed  of,  or  the  survey  and  plat 
are  corrected,  or  a  new  survey  and  plat  are  made  in  conformity 
with  his  directions,  he  shall  endorse  upon  the  survey  and  plat 
adopted  his  certificate  of  approval'  After  the  survey  and  plat 
have  been,  as  hereinbefore  provided,  approved  by  the  Commis- 
sioner of  the  General  Land  Office,  it  shall  be  the  duty  of  the 
said  Commissioner  to  cause  a  patent  to  issue  to  the  claimant  as 

soon  as  practicable  after  such  approval."     (13  Stat.,  332.) 

« 

The  object  of  the  publication  of  the  notice  when  the  original 
survey  is  made,  is  to  call  attention  to  it  of  all  parties  who  may 
be  interested,  not  only  the  parties  whose  land  is  covered  by  the 
survey  but  parties  having  adjoining  property  which  may  be 
affected  by  it.  The  careful  reading  of  this  section  shows  that 
the  proceedings  therein  set  forth  apply  to  the  original  survey. 
When  the  original  survey  is  corrected,  and  a  new  survey  made 
in  accordance  with  the  correction  ordered,  the  law  does  not  re- 
quire the  same  proceedings  to  be  gone  through  as  with  the 
original  survey.  The  language  of  the  statute  is  too  plain  for 
cavil:  "Whenever  *  *  *  a  new  survey  and  plat  are  made 
in  conformity  with  his  directions  he  shall  endorse  upon  the 
survey  and  plat  adopted,  his  certificate  of  approval."  There  is 
no  publication  of  notice  required.  The  law  is  complied  with 
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when  the  new  survey  is  made  in  conformity  with  the  directions. 
This  is  in  harmony  with  the  practice  and  decisions  of  this 
Department.  In  1879  Mr.  Schurz  held  that  the  law  contem- 
plates the  publication  of  but  one  survey,  and  that  any  subse- 
quent survey  of  the  same  claim  is  not  required  to  be  published. 
In  giving  his  directions  to  the  Commissioner  on  this  subject  he 
says: 

"  During  the  time  limited  to  such  publication,  all  objections 
to  the  survey  will  be  presented.  If,  upon  the  consideration  of 
such  objections  and  the  testimony  filed  in  support  of  them,  a 
new  survey  is  ordered,  either  by  your  office  or  by  this  depart- 
ment, the  order  directing  the  new  survey  should  point  out  spe- 
cifically in  what  respect  the  first  survey  is  incorrect,  and  how 
the  new  survey  should  be  made.  When  a  survey  is  made  in 
accordance  with  such  directions  and  returned  to  your  office  for 
approval,  the  only  question  to  be  considered  is  whether  the  deci- 
sion directing  the  survey  has  been  complied  with.  If  it  has,  then 
the  survey  should  be  approved;  if  it  has  not,  then  it  should  be 
returned  for  correction,  and  when  corrected,  approved.  *  * 
The  law  contemplates  that  objections  may  be  raised  to  the  first 
survey  made,  and  hence  gives  an  opportunity,  during  the  period 
of  publication  of  ninety  days  thereafter,  to  any  person  affected 
thereby  to  appear  and  object  to  the  survey;  but  after  the  survey 
is  corrected  in  accordance  writh  your  decision,  no  further  pub- 
lication is  provided  for,  but  the  law  directs  that  the  plat  of  sur- 
vey shall  be  approved  by  you,  and  thereupon  a  patent  shall  is- 
sue to  the  claimant  as  soon  as  practicable  after  such  approval." 

This  was  in  full  accord  with  a  decision  made  by  the  Commis- 
sioner of  the  General  Land  Office  in  1875,  in  the  Rancho  Corral 
de  Tierra  case.  Speaking  of  the  act  in  question,  Commissioner 
Burdett  says  : 

11  Here,  it  will  be  observed,  is  no  express  or  implied  authority 
for  the  publication  of  a  re-survey  of  a  private  land  claim  in  Cali- 
fornia, made  after  contest,  under  a  decision  of  this  office  or  of 
the  Honorable  Secretary;  and  there  being  no  other  provisions 
of  law  authorizing  such  a  publication,  it  follows  that  none  can 
legally  be  made  by  your  office  in  such  cases;  for  your  office  is 
one  of  limited  jurisdiction,  with  only  the  powers  conferred  by 
legislative  enactment,  which  cannot  legally  be  exceeded,  how- 
ever disastrous  the  result. 

11  In. view  of  the  law  and  for  the  reasons  above  set  fourth,  you 
are  hereby  directed  not  to  publish,  under  the  provisions  of  the 
act  of  July  1,  1864,  any  re-survey  of  a  private  land  claim  in 
California  made  under  a  decision  of  this  office,  or  of  the  Honor- 
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able  Secretary  of  the  Interior,  where  the  publication  of  a  prior 
survey  of  the  same  claim  has  once  been  properly  made  under 
said  act,  and  the  survey  thus  published,  rejected  by  this  office." 
(20.  L.  L.,  1196.) 

There  are  other  points  in  support  of  this  application  which 
I  do  not  deem  it  necessary  to  dwell  upon  farther  than  to  say 
that,  in  my  opinion,  they  do  not  furnish  any  ground  for  re- 
calling the  patent  and  issuing  another  in  its  stead  based  upon 
an  erroneous  original  survey. 

It  is  to  be  observed  that  a  patent  of  the  United  States  upon 
a  private  land  claim  in  California  is  made  conclusive  between 
the  United  States  and  the  claimant  only,  and  does  not  affect 
the  interests  of  third  persons.  Such  is  the  express  language  of 
the  law.  As  was  well  observed  in  the  report  of  the  Judiciary 
Committee  of  the  House,  above  referred  to,  if  the  applicants  or 
parties  claiming  under  them  have  rights  superior  to  those  of 
the  city,  they  can  assert  them  in  the  courts.  If  the  patent  is 
void,  as  applicants  contend,  it  will  be  so  pronounced  by  the 
courts. 

In  conclusion,  I  am  of  the  opinion  that  there  is  no  power  in 
the  Department  to  recall  the  patent  issued  to  the  city  of  San 
Francisco;  that  my  order  to  that  effect  would  be  illegal  and  void, 
and  that  the  matters  presented  for  my  consideration  in  the  past 
proceedings  of  the  case,  do  not  justify  any  recommendation  to 
the  legal  department  of  the  Government  to  institute  proceed- 
ings to  recall  or  modify  or  in  any  manner  to  interfere  with  said 
patent. 

Application  dismissed. 

(Decisions  of  the  Department  of  the  Interior  relating  to  pub- 
lic lands,  Vol.  5,  pp.  483-503.) 
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